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Docket No. 5333 


GRACE H. KELHAM, 
Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


DOCKET ENTRIES 
1944 


June 12—Petition received and filed. Taxpayer no- 
tified. Fee Paid. 


June 13—Copy of petition served on General Coun- 
gel: 


June 12—Request for Circuit hearing in San Fran- 
cisco, Calif., filed by taxpayer. 6/15/44 
Granted. 


July 24—Answer filed by General Counsel. 


July 27—Copy of answer served on taxpayer, San 
Francisco, Calif. 


1947 


Aug. 22—Hearing set Nov. 3, 1947—San Francisco, 
Calif. 


Nov. 3—Hearing had before Judge Tyson on 
merits, motion of Respondent and Peti- 
tioner to consolidate, Granted. Stip. of 
facts, Supplement Stip. of facts filed at 
hearing. Briefs 50 days; replies 40 davs. 
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1947 
Nov. 12—Transcript of hearing 11/3/47 filed. 


Dec. 22—Brief filed by taxpayer. P. 12/24/47 
copy served. 


Dec. 23—Brief filed by General Counsel. 


1948 


Jan. 27—Motion for extension to Mar. 2, 1948, to 
file reply brief by G. C. 1/28/48 Granted. 


Feb. 2—Reply brief filed by taxpayer (P). Copy 
served. 


Mar. 9—Motion for leave to file the attached reply 
brief; brief lodged and filed by General 
Counsel. 3/10/48 Granted. 


1949 


Dec. 20—Opinion rendered, Judge Turner. Deci- 
sion will be entered under Rule 50. Served 
12/21/49. 


1950 


Feb. 28—Respondent’s computations for entry of 
decision filed. 


Feb. 28—Consent to respondent’s computation filed 
(letter). 


Mar. 14—Decision entered, Judge Turner, Divi- 
sion 8. 


Mar. 17—Agreement to entry of decision under 
Rule 50 filed by taxpayer. 


a => - 


oa | 
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1950 


June 2—FPetition for review by U.S. Circuit Court 
of Appeals, 9th Circuit, filed by General 
Counsel. 


June 12—Proof of service of petition for review 
filed (2) on taxpayer and counsel for tax- 


payer. 
June 29—Motion for extension of time to Aug. 31, 


1950, to prepare and transmit the record 
filed, by General Counsel. 


June 29—Order enlarging the time to August 31, 
1950, to prepare and transmit the record 
entered. 


July 26—Statement of points filed by General 
Counsel with statement of service thereon. 


July 26—Statement re diminution of record filed 
by General Counsel with statement of 
service thereon. 
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The Tax Court of the United States 
Docket No. 5333 


GRACE H. KELHAM, 
Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


PETITION 


The above-named petitioner hereby petitions for 
a redetermination of the deficiency set forth by the 
Commissioner of Internal Revenue in his notice 
of deficiency (San Francisco-[RA:90D-LB) dated 
May 26, 1944, and as a basis of her proceeding al- 
leges as follows: 


1. Petitioner 1s an individual, whose mailing 
address is 1110 Crocker Building, San Francisco, 
California. The return for the period here involved 
was filed with the Collector for the First District 
of California. 


2. The notice of deficiency (a copy of which is 
attached hereto and marked ‘‘Exhibit A’’) was 
mailed to petitioner on May 26, 1944. 


3. The taxes in controversy are income taxes 
for the calendar year 1940 and in the amount of 
$48,251.62. 


4. The determination of tax set forth in said 
notice of deficiency is based on the following errors: 


us. Grace IT. Kelham, e€ al. i 


(a) The Commissioner erred in disallowing as 
a deduction interest paid by petitioner during the 
ealendar year 1940 in the amount of $5,273.73. 

(b) The Commissioner erred in determining 
that distributions made by J. D. and A. B. Spreck- 
els Company to its stockholders during the calendar 
year 1940 were paid out of earnings or profits to 
the extent of 100% thereof, and as a result of said 
determination increasing petitioner’s income for 
the year 1940 by the amount of $91,843.20; and the 
Commissioner erred in failing to find that at least 
79.792% of said distributions were not paid out of 
earnings or profits. 


). The facts upon which petitioner relies as the 
basis of this proceeding are as follows: 

(a) Petitioner deducted from gross income on 
line 14 of her Income Tax Return (Form 1040) 
for the calendar year 1940 interest in the total sum 
of $8,533.24, which said total sum included interest 
in the amount of $2,250.25 paid by petitioner to 
the Collector of Internal Revenue during the calen- 
dar year 1940, and interest in the amount of 
$3,023.48 paid to the State Treasurer of the State 
of California during the calendar year 1940, under 
the circumstances hereinafter set forth. 

(b) Petitioner 1s one of the two daughters of 
Grace S. Hamilton, who died on January 23, 1937, 
leaving an estate subject to probate with an ap- 
praised value at the date of death of $144,429.26. 
The debts of decedent and administration expenses 
of said estate totalled $129,006.92. Said decedent 
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had made transfers prior to her death of a substan- 
tial portion of her property, and the Commissioner 
of Internal Revenue determined that a portion of 
said transfers was includible in the gross estate 
of said decedent and subject to federal estate tax. 
The federal estate tax payable by the estate of said 
decedent, including the taxable portion of said 
transfers as finally determined by said Commis- 
sioner, was the sum of $672,809.04. 

(c) Petitioner and her sister were each trans- 
ferees of one-half of said transfers made by said 
decedent prior to her death, including the taxable 
portion of said transfers as finally determined bv 
said Commissioner in determining the amount of 
said federal estate tax as aforesaid, and petitioner 
as such transferee was personally liable for the 
payment of said tax. 

(d) The federal estate tax shown to be due by 
the return (Form 706) filed for said estate was 
£642,119.42. During the calendar year 1938 peti- 
tioner and her said sister paid to the Collector of 
Internal Revenue the tax shown to be due by said 
return in equal proportions as between themselves. 

(e) During the calendar year 1940 said Com- 
missioner determined that there was a deficiency 
in federal estate tax due from the estate of said 
decedent in the amount of $39,270.78 and on June 
18, 1940, petitioner and her said sister paid to the 
Collector of Internal Revenue said deficiency to- 
eether with interest in the amount of $4,500.51 in 
equal proportions as between themselves. Peti- 
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tioner’s proportion of said interest was the sum of 
$2,250.25. 

(f) The Inheritance Tax Appraiser of the State 
of California determined that a portion of said 
transfers made by said decedent prior to her death 
was subject to state inheritance taxes, and said 
taxes became due and payable on January 23, 1939. 
The total amount of said taxes was the sum of 
$182,857.20, one-half of said sum having been as- 
sessed on account of petitioner’s interest in said 
estate and in said transfers, and in certain insur- 
ance moneys received by reason of the death of said 
decedent. On January 20, 1939, petitioner and her 
said sister, In equal proportions as between them- 
selves, paid to the State Treasurer of the State of 
California on account of said state inheritance taxes 
the sum of $131,026.00. On September 238, 1940, 
petitioner and her said sister, in equal proportions 
as between themselves, paid to said State Treasurer 
of the State of California the balance of said state 
inheritance taxes in the amount of $51,831.20 to- 
gether with interest thereon in the amount of 
6,046.97. Petitioner’s proportion of said interest 
was the sum of $3,023.48. 

(¢) The Commissioner has erroneously disal- 
lowed the deduction of said interest in the amount 
of $2,250.25 paid to the Collector of Internal Reve- 
nue and said interest in the amount of $3,023.48 
paid to said State Treasurer, taken by petitioner 
on her income tax return as aforesaid. 

(h) During the calendar vear 1940 petitioner 
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owned directly 6 shares of the capital stock of J. D. 
and A. B. Spreckels Company and voting trust 
certificates representing 972 shares of the capital 
stock of said corporation. During the calendar 
year 1940 petitioner was a beneficiary of a trust 
known as the Grace S. Hamilton Trust, Crocker 
First National Bank of San Francisco, et al., trus- 
tees, and as such beneficiary was entitled to receive 
one-half of the income of said trust during said 
year. Included in the assets of said trust during 
said year were voting trust certificates represent- 
ing 1340 shares of the capital stock of J. D. and 
A. B. Spreckels Company. 

(i) During the calendar year 1940 J. D. and 
A. B. Spreckels Company made distributions to 
its stockholders in the amount of $68.00 per share. 
Petitioner received, either directly or indirectly, 
from said distributions the sum of $112,064.00. On 
her Income Tax Return (Form 1040) for the calen- 
dar year 1940 petitioner excluded approximately 
82% of said distributions as non-taxable distribu- 
tions and reported approximately 18% thereof as 
follows: On line 2 (included in the sum of $12,- 
261.23) the sum of $11,922.64 representing divi- 
dends received on 978 shares; and on line 7, as 
income received from said Grace S. Hamilton Trust 
(included in the sum of $10,327.56) the amount of 
$8,200.80 representing dividends on 670 shares. 

(j) The Commissioner has erroneously increased 
petitioner’s dividend income, reported on line 2 of 
her said return, by the amount of $54,484.00 and 
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has erroneously increased petitioner’s fiduciary in- 
come, reported on line 7 of her return, by the 
amount of $37,359.20. The total of said adjust- 
ments in the amount of $91,843.20 represents ap- 
proximately 82% of the distributions received by 
petitioner, either directly or indirectly, from J. D. 
and A. B. Spreckels Company during the calendar 
year 1940 and which petitioner did not report on the 
ground that such distributions constituted non-taxa- 
ble distributions as aforesaid. 

(k) Petitioner alleges that only a portion of 
said cash distributions in the sum of $112,064.00 
received by petitioner, either directly or indirectly, 
during the calendar year 1940 from said J. D. and 
A. B. Spreckels Company, to wit: the sum of not 
more than $22,645.89 was paid out of the earnings 
or profits of said corporation accumulated after 
February 28, 1913, or out of its earnings or profits 
for the calendar year 1940, and that the balance of 
said sum of $112,064.00, to wit: an amount not less 
than the sum of $89,418.11, was not paid out of 
the earnings or profits of said corporation accumu- 
lated after February 28, 1913, nor out of its earn- 
ings or profits for the taxable year 1940, and that 
said balance was not subject to income tax in the 
hands of and was not taxable to petitioner. 

(1) Petitioner is informed and believes, and 
therefore alleges, that on January 1, 1940, J. D. 
and A. B. Spreckels Company had no earnings or 
profits accumulated since March 1, 1913, and that 
its earnings or profits for the calendar year 1940 
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did not exceed $274,827.56. During the calendar 
year 1940 J. D. and A. B. Spreckels Company made 
distributions to its stockholders in the amount of 
$1,360,000. 

(m) ‘The basis to petitioner on January 1, 1940, 
for income tax purposes, of each share of the capital 
stock of J. D. and A. B. Spreckels Company, and 
of each share of said stock represented by voting 
trust certificates, held by said petitioner during the 
calendar year 1940, was greater than the aggregate 
eash distributions made by said corporation during 
said year on each of said shares. The basis to said 
Grace 8S. Hamilton Trust on January 1, 1940, for 
income tax purposes, of each share of stock repre- 
sented by voting trust certificates, held by said 
trust during the calendar year 1940, was greater 
than the aggregate cash distributions made by said 
corporation during said calendar year 1940 on each 
of said shares. 

Wherefore, petitioner prays that this Court may 
hear this proceeding and determine that the defi- 
ciency in income tax for the calendar year 1940 
does not exceed $406.53. 


/s/ LEON DE FREMERY, 
Counsel for Petitioner. 


State of California, 
Citv and County of San Francisco—ss. 
Grace H. Kelham, being duly sworn, says: 
That she is the petitioner above named; that she 
has read the foregoing petition, or had the same 
read to her, is familiar with the statements con- 
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tained therein, and that the statements contained 
therein are true, except those stated to be upon 
information and belief, and those she believes to be 
ire. 
/s/ GRACE H. KELHAM. 
Subseribed and sworn to before me this 7th day 
of June, 1944. 


[Seal] /s/ W. W. HEALLY, 
Notary Public in and for the City and County of 
San Francisco, State of California. 


ce a 


EXHIBIT A 
Form 12380. 
Treasury Department 
Internal Revenue Service 
74 New Montgomery Street 
San Francisco 5, California 
Office of 
Internal Revenue Agent in Charge 
San Francisco Division 


TRA :90-D-LB 
(C:TS:PD SF:WGW) 
May 26, 1944. 
Mrs. Grace H. Kelham 
11th Floor Crocker Building 
San Francisco, California 


Dear Mrs. Kelham: 
You are advised that the determination of your 
income tax lability for the taxable vear ended De- 
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eember 31, 1940, discloses a deficiency of $48,658.15 
as shown in the statement attached. 

In accordance with the provisions of existing In- 
ternal revenue laws, notice is hereby given of the 
deficiency mentioned. 

Within 90 days (not counting Sunday or a legal 
holiday in the District of Columbia as the 90th day) 
from the date of the mailing of this letter, you may 
file a petition with The Tax Court of the United 
States for a redetermination of the deficiency. 

Should you not desire to file a petition, you are 
requested to execute the enclosed form and forward 
it to the Internal Revenue Agent in Charge, San 
Francisco 5, California, for the attention of—Con- 
ference Section. The signing and filing of this form 
will expedite the closing of your return(s) by per- 
mitting an early assessment of the deficiency, and 
will prevent the accumulation of interest, since the 
interest period terminates 30 days after filing the 
form, or on the date assessment 1s made, which- 
ever 1s earlier. 


Respectfully, 
JOSEPH D. NUNAN, Jis., 


Commissioner. 
By F. M. HARLESS, 
Internal Revenue Agent in 
Charge. 
HJB 
Enclosures: 
Statement. 
Form of waiver. 
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Statement 
San Francisco 
IRA :90-D-LB 
(C:TS:PD 
SF: WGW) 
Mrs. Grace H. Kelham 
11th Floor Crocker Building 
San Francisco, California 


Tax Liability for the Taxable Year Ended December 31, 1940 


Liability Assessed Deficiency 
imcome Tax .................. $49 358.78 $700.63 $48,658.15 


In making this determination of your income tax liability, 
eareful consideration has been given to your protest dated March 
10, 1948, and to the statements made at the conferences held on 
April 30, 1943, February 15, 1944, and February 23, 1944. 

A copy of this letter and statement has been mailed to your 
representative, Mr. Leon de Fremery, 1110 Crocker Building, 
San Francisco, California, in accordance with the authority con- 
tained in the power of attorney, executed by you and on file in 
this office. 


Adjustments to Net Income 


Net income as disclosed by returm............-0...--..c.ecceeeeeees $11,966.80 
Unallowable deductions and additional income: 

ANS OCS ae $54,484.00 

my Tidueiary income .........................-..-- 37,368.25 

er merit) WINCOMIO™..--.-. 2c ccceceteseeceeeseenee 277.00 

RMAC, <2. .2..-----cnsann-eonaacevcncuecsoeneoosea- 0,273.73 97,403.48 
MUL TNC@MMCMOO UMUC -........................0-ceccecensseccenscoseseeeeees $109,370.28 


Explanation of Adjustments 
(a) and (b). Dividends received directly from J. D. and A. B. 


Spreckels Co. and reported on your return are revised as fol- 
lows: 


UI UT eC Cn $66,406.64 
Reported on line 2 of your return, 18 per cent or.......... 11,922.64 
Balance, 82 per cent, held to be taxable......--....2......... $54,484.00 


Dividends from J. D. and A. B. Spreckels Co. re- 
eeived through trust u/d Grace S. Hamilton, total....$47,686.76 


meported on line 7 of your return..................---..............- 10,327.56 


Balance, 82 per cent, held to be taxable...............0.......... $37,359.20 
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Add: Trustee’s expense allocable to exempt interest 
under section 24(a) (5) Internal Revenue 


CC. | eg Ne SN 9.05 
Total. micrease in fiduciary income........2.................-. eee $37,368.25 


You contend that your share of distributions by J. D. and 
A. B. Spreckels Company, a corporation, in which you owned 
stock directly and in which trusts of which you were a benefici- 
ary owned stock, is taxable to the extent of only 18 per cent. It 
is held that the distributions are out of earnings and profits 
accumulated after February 28, 1918, and are taxable as divi- 
dends in their entirety. 

(1) Gross rental income, from 2006 Washington Street, a com- 
munity apartment was received in the amount of $2,497.50 in 
place of $2,220.00 as shown on your return. Taxable net income 
is therefore increased in the amount of $277.50. 
(d) You claimed on your ineome tax return for 1940, deduc- 
tions for interest upon deficiencies in federal estate tax and state 
inheritance tax in the amounts of $2,250.25 and $3,025.48, re- 
spectively, said amounts relating to the Estate of Grace S. Ham- 
ilton, Deceased. It is held that the above-mentioned amounts 
aggregating $5,273.73 were not paid on your indebtedness and 
are not deductible. See section 23(b) of the Internal Revenue 
Code. 

Computation of Alternative Tax 


(Section 117 (c)—Internal Revenue Code) 


IOC UIC OING 2.2 esdesc.neexlt eco cyanea $109,370.28 
Piss Net: longterm ‘capitalilase:...:.........22......._. ae 128.49 
@icditeriey Net ICOME? «......-.-.00.<c lessees ee cn ccesnccces ee $109,498.77 
ivess: Personal exemption ........:2cc:c.024....---1 $2,000.00 

Credit for dependents ...............-...----- 800.00 2,800.00 
Balenee (curtax net imeome?) ...........20....20.<.-.2...5 $106,698.77 
lowe * Kearmed income credit .................2...... ae 349.50 
hetincome subject to normal™ten........................22) $106,349.27 
Normal tax at 4 per cent on $106,349.27.__....0...... $ 4,253.97 
Surtax on CMOGHOIS8 77 2. ... 22. 40,665.29 
Oe ie0 @)| (CT ee ee $ 44,919.26 
Minus: 30 per cent of net long-term loss.....................- 38.00 


PAUURMAUIMROOMGIES .............cconoscanseansasssslaueauseeeiassczeuweee-eeco-carued $ 44,880.71 
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Computation of Tax 


me Wacomme wid usted ..........................-......0+0-.ssuseueueseabade $109,370.28 
Less: Personal exemption .................000--00- $2,000.00 

Credit for dependent’ <...................-.. 800.00 2,800.00 
Meueiee (SUTtak N€t 1COMEC) -.......................cccccceescecoees $106,570.28 
eee Warned mcome credit .........................-..-cccseene 349.50 
Net income subject to normal tax........000.0020000 ee $106,220.78 
Normal tax at 4 per cent on $106,220.78...................... $ 4,248.83 
Surtax on OG 5710.28... ccc. eee 40,590.76 
ema Wee (OLCINATY TALES) -...............--.--..-0seccencscensneaces $ 44,839.59 
a a $ 44,880.71 
iad, Defense tax—10 per cent.........2.--.........-...-cceeee 4,488.07 
a $ 49,368.78 
Mess; Income tax paidvat the soumee.............................. 10.00 
mouncetneaqme) fam liability 2...........-.......----.....---.....0-- $ 49,358.78 


Income tax assessed: 
Original, account No. 848617— 
aes Calarornia MWistriet .......................--....-.-.-.0.0 700.63 


Spectre mets "ON ICONIC WAX -..--26-n---ca-ccaccnecaneencnceoeneneeceeeseaee $ 48,658.15 


Received and filed June 12, 1944, T.C.U.S. 


[Title of Tax Court and Cause. ] 
Docket No. 5333 
ANSWER 


Comes now the Commissioner of Internal Reve- 
nue, respondent above named, by his attorney, J. P. 
Wenchel, Chief Counsel, Bureau of Internal Reve- 
nue, and for answer to the petition filed hy the 
above-named petitioner, admits and denies as fol- 
lows: 
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1. Admits the allegations contained in paragraph 
1 of the petition. 


2. Admits the allegations contained in paragraph 
2 of the petition. 


3. Admits that the taxes in controversy are in- 
come taxes for the calendar year 1940; denies all 
other allegations contained in paragraph 3 of the 
petition. 


4. (a) and (b). Denies that the determination 
of tax set forth in the notice of deficiency is based 
upon errors as alleged in paragraph 4 and subpara- 
graphs (a) and (b) thereunder of the petition. 


5. (a) Admits that the petitioner deducted from 
eross income on line 14 of her income tax return 
(Form 1040) for the calendar year 1940 interest in 
the total sum of $8,533.24; for lack of information 
and belief, denies all other allegations contained in 
subparagraph (a) of paragraph 5 of the petition. 

(b) Admits that the petitioner is one of the 
daughters of Grace 8S. Hamilton, who died during 
1937, leaving an estate subject to probate. For lack 
of information and belief, denies all other allega- 
tions contained in subparagraph (b) of paragraph 
of the petition. 

(c) and (d) For lack of information and belief, 
denies all allegations contained in subparagraphs 
(c) and (d) of paragraph 5 of the petition. 

(e) Admits that during the calendar year 1940 
said Commissioner determined that there was a 
deficiency in Federal estate tax due from the estate 
of said decedent; for lack of information and belief, 
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denies all other allegations contained in subpara- 
graph (e) of paragraph 5 of the petition. 

(f) For lack of information and belief, denies 
all allegations contained in subparagraph (f) of 
paragraph 5 of the petition. 

(¢) Denies the allegations contained in subpara- 
graph (¢) of paragraph 5 of the petition. 

(h) Admits that during the calendar year 1940 
petitioner owned shares of capital stock of J. D. 
and A. B. Spreckels Company and trust certificates 
representing shares of the capital stock of said 
corporation; admits that during the calendar year 
1940 petitioner was a beneficiary of the trust known 
as the Grace 8. Hamilton Trust, Crocker First 
National Bank of San Francisco, et al., Trustees, 
and as such beneficiary was entitled to receive in- 
come of said trust during said vear; admits that 
included in the assets of said trust during said year 
were trust certificates representing shares of the 
capital stock of J. D. and A. B. Spreckels Company ; 
for lack of information and belief, denies all other 
allegations contained in subparagraph (h) of para- 
eraph 5 of the petition. 

(i) Admits that during the calendar year 1940 
J. D. and A. B. Spreckels Company made distribu- 
tions to its stockholders; admits that petitioner re- 
ceived certain of said distributions and that on her 
income tax return (Form 1040) for the calendar 
year 1940 she excluded portions of said distributions 
on the theory that such portions were non-taxable; 
for lack of information and belief, denies all other 
allegations contained in subparagraph (1) of para- 
eraph 5 of the petition. 
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(j) Admits that the Commissioner has increased 
petitioner’s dividend income, reported in line 2 of 
her said return, by the amount of $54,484.00, and 
has increased petitioner’s fiduciary income, reported 
on line 7 of her return, by the amount of $37,359.20, 
but denies that said increases were erroneously 
made; for lack of information and belief, denies all 
other allegations contained in subparagraph (j) of 
paragraph 5 of the petition. 

(k) Denies the allegations contained in subpara- 
graph (k) of paragraph 5 of the petition. 

(1) and (m) For lack of information and belief, 
denies all allegations contained in subparagraphs 
(1) and (m) of paragraph 5 of the petition. 

6. Denies generally and specifically each and 
every allegation in the petition not hereinbefore ad- 
mitted, qualified, or denied. 

Wherefore, it is prayed that the Commissioner’s 
determination be approved and the petitioner’s ap- 
peal denied. 

/s/ J. P. WENCHEL, 
Chief Counsel, Bureau of 
Internal Revenue. 
Of Counsel: 
B. H. NEBLETT, 
Division Counsel, 


T. M. MATHER, 

ARTHUR LL. SURRY, 
Special Attorneys, 
Bureau of Internal Revenue. 


Received and filed July 24, 1944, T. C. U.S. 
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The Tax Court of the United States 
Docket No. 5333 


GRACE H. KELHAM, 
Petitioner, 
vs. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


Docket No. 5334 


LEILA H. NEILL, 
Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


Docket No. 5495 


ELLIS M. MOORE, 
Petitioner, 


Vis. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 
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Docket No. 5059 


HARRIET H. BELCHER, 
Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


Docket No. 5560 


LILLIE 8. WEGEFORTH, 
Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


STIPULATION OF FACTS RE 
DIVIDEND ISSUE 


It Is Hereby Stipulated and Agreed, by and be- 
tween the parties hereto, by their respective attor- 
neys, that the following facts shall be taken as true 
upon the trial of the above-entitled cases, provided, 
however, that this stipulation shall be without prej- 
udice to the right of either party to introduce 
other and further evidence not inconsistent with the 
facts herein stipulated to be taken as true. 

During the calendar years 1938, 1939 and 1940, 
petitioners (and others) received dividends from 
J. D. and A. B. Spreckels Company, the taxabilitv 
of which is in issue between the parties to this 
proceeding and will depend upon the final decision 
rendered with respect to the following issues: 


O_O 


ti. ~~ 
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1. Whether the transfer by Oceanic Steamship 
Company on November 16, 1912, of 23,647 shares 
of its stock to J. D. Spreckels & Bros. Company in 
consideration for the cancellation and surrender by 
J. D. Spreckels & Bros. Company of notes payable 
by Oceanic Steamship Company to J. D. Spreckels 
& Bros. Company reduced the operating deficit of 
said Oceanic Steamship Company. 


2. Whether the operating deficits of Oceanic 
Steamship Company and Kilauea Sugar Plantation 
Company as of March 1, 1913, must be restored by 
subsequent earnings or profits in determining the 
amount of earnings or profits available for divi- 
dends. 


3. Whether the operating deficits of Seventh and 
Hill Building Corporation and Monterey County 
Water Company, wholly-owned subsidiaries of J. D. 
and A. B. Spreckels Company, were transfered to 
J. D. and A. B. Spreckels Company at the time of 
the liquidation of the said wholly-owned subsidi- 
aries. 

I. 
Facts relating to issue numbered (1) above 


(1) Oceanic Steamship Company was incorpo- 
rated under the laws of the State of California on 
December 24, 1881, with an authorized capital of 
25,000 shares of common capital stock of the par 
value of $100 per share. Payment of the subserip- 
tion price of $100 per share for the original stock 
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issue of 25,000 shares was made by the corporation 
ealling for the payment in installments over a period 
of twenty vears. These installments of the sub- 
scription price were described in the books of ac- 
count of the corporation as ‘‘assessments.’’ By the 
end of 1902 the original issue of stock was fully 
paid up, $2,500,000.00 in cash having been paid in 
therefor. 


(2) On April 29, 1908, an additional 25,000 
shares of stock of the par value of $100 per share 
was authorized and was thereafter issued on April 
30, 1903, to stockholders of record pro rata. Upon 
the issuance of this stock, the Capital Stock account 
was credited with $2,500,000 and an account entitled : 
‘Stock Bonus Account’’ was debited in like amount, 
and at all times thereafter during the existence of — 
the corporation the Capital Stock account remained 
at $5,000,000. At the date of this transaction the 
corporation had a deficit in excess of $1,500,000, of 
which approximately $750,000 resulted from opera- 
tions of the business. Thereafter assessments were 
levied by the corporation on all outstanding capital 
stock, and as these assessments were levied they 
were credited to the Stock Bonus account. The 
following schedule per books reflects: (a) Date of 
assessment; (b) Applicable to Number of Shares; 
(c) Amount per Share; (d) Amount Total Assess- 
ment; (e) Amount Paid, and (f) Amount Unpaid: 
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Applicable Amt. 


Date of to No.of 


Assessment 


per 


Total 


Shares Share Assessment 


Amt. Paid 


Amount 
Unpaid 


#20— 2/20/06 50,000 $ 2.00 $ 100,000.00 $ 74,094.00 $ 25,906.00 


#21— 3/19/07 37,047 10.00 370,470.00 264,490.00 105,980.00 
Hf 22— 5/ 8/07 26,449 10.00 264,490.00 264,480.00 10.00 
#23— 6/29/07 26,448 10.00 264,480.00 263,530.00 950.00 
#24— 8/20/07 26,353 10.00 263,530.00 263,580.00 ooo. 
#25—10/ 3/07 26,353 10.00 263,530.00 263,530.00 uu... 

184,210.26 


$52.00 $1,526,500.00 $1,393,654.00 $132,846.00 


1,364.26 


[Italicised figures appear in pencil on original. | 

(3) The shares of stock on which the assess- 
ments listed in the preceding schedule had not been 
paid were bid in by the corporation pursuant to 
delinquency sale and thereafter carried on its books 
as treasury stock in the amount of $134,210.26. 
Said $134,210.26 represented the total of the unpaid 
assessments for which these shares were bid in to- 
gether with charges in connection therewith. The 
capital stock record maintained by Oceanic Steam- 
ship Company reflects the following: 


No. of 
Date of Issuance Cert. No. Issued in Name of Shares 
Ni #1261 Oceanic Steamship Co. 12,953 
BH / WOOT ...c........-0n0c00e #1260 Oceanic Steamship Co. 10,598 
6725) WSOF «.. ccc #1262 Oceanic Steamship Co. 1 
OTA) 0 #1263 Oceanic Steamship Co. 95 


(4) On November 16, 1912, Oceanic Steamship 
Company transferred said 23,647 shares of its stock 
to J. D. Spreckels & Bros. Company in considera- 
tion of the cancellation and surrender to Oceanic 
Steamship Company by J. D. Spreckels & Bros. 
Company of notes of Oceanic Steamship Company 
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in the principal sum of $1,204,070.48 together with 
accrued interest thereon in the amount of $79,623.91. 
Said transfer was made pursuant to resolutions of 
the Boards of Directors of Oceanic Steamship Com- 
pany and J. D. Spreckels & Bros. Company, true 
copies of which are attached hereto and marked 
Exhibits 1-A and 2-B, respectively, hereof. The 
certificates referred to in paragraph three hereof 
were cancelled on November 16, 1912, and on that 
date Certificate #1275 for 23,647 shares of capital 
stock of Oceanic Steamship Company was issued by 
the latter to J. D. Spreckels & Bros. Company. 


(5) Oceanic Steamship Company made the fol- 
lowing entries on its books of account: On Novem- 
ber 16, 1912, it charged ‘’ Bills Payable’’ with the 
principal sum of said notes in the amount of $1,204,- 
070.48 and charged ‘‘Interest Accrued on Notes”’ 
with the accrued interest thereon in the amount of 
$79,623.91, the total of these two items in the amount 
of $1,283,694.39 being credited to an account entitled 
‘‘Deficiency’’; and the Treasury Stock account was 
credited with the balance remaining in said account 
in the amount of $134,210.26 and this amount was 
charged to said ‘‘ Deficiency’? account. On December 
31, 1912, the balance of $973,500.00 remaining in the 
Stock Bonus account was written off and _ this 
amount was charged to said ‘‘Deficiency’’ account. 


(6) On October 31, 1912, Oceanic Steamship 
Company had total assets per books, exclusive of 
said treasury stock, in the amount of $3,746,134.32 
and total liabilities (other than capital) of $3,942,- 
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122.59. Except for depreciation in the amount of 
$101,127.86 taken in prior vears on one vessel, no 
depreciation had ever been entered in its books by 
the company on the three steamers then owned by it, 
and at a special meeting of the Board of Directors 
held on November 16, 1912, the Secretary of the 
company was instructed to write down the value of 
its steamers as of December 31, 1912, in the total 
amount of $1,553,386.45, which was the amount re- 
quired to make the book values of the three steamers 
correspond to their total appraised valuation of 
$2.041,222.00. This write-off was charged to depre- 
ciation and it is agreed that said charge was proper. 
Applying this adjustment to the aforesaid book 
values of the assets of Oceanic Steamship Company 
as of October 31, 1912, gives a corrected book value 
of $2,192,747.87 or $1,749,374.72 less than the liabil- 
ities. Attached hereto and marked ‘‘ Exhibit 3-C”’ 
are balance sheets per books of Oceanic Steamship 
Company as of October 31, 1912, and December 31, 
1942. 


(7) In 1899 and 1900 Oceanic Steamship Com- 
pany issued $2,500,000 first mortgage 5% bonds, of 
which $2,405,000 were outstanding in 1906 and 
$1,803,000 were outstanding in 1912. Beginning 
with the semi-annual interest payment due July 1. 
1906, the company began to default on the payment 
of interest on these bonds, the payments made being 
about six months in arrears, funds being borrowed 
from J. D. Spreckels & Bros. Company to pay 
delinquent interest from time to tune. Beginning 
with the coupon due July 1, 1909, no interest was 
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paid until December, 1915, when the interest due 
for the period January 1, 1909, to July 1, 1911, in- 
clusive, was paid. All of the outstanding bonds 
were redeemed in 1917 and interest thereon paid 
in full. 

(8) The investment of J. D. Spreckels & Bros. 


Company in the capital stock of Oceanic Steamship 
Company was reflected on its books as follows: 


Investment 
Shares Per Books 
Pireliased 1881-907 _os........c28s.... 18,303 $807,130.28 
Agsessments paid 1900-007 _....................-.20.------ 903,778.00 
Received in 1912 in payment of notes 
evitcl ea@@Ied) ATILCTE St tot-o-.- ee ee 23,647 1,113,732.50 
io. |_ See 41,950 $2,824,645.73 


The difference between said face value of said notes 
in the amount of $1,204,070.48 as hereinabove stated 
(Paragraph 4) and the amount of $1,113,732.50 set 
forth in the above schedule is due to accrued interest 
included in the face value of said notes but not 
accrued on the books of J. D. Spreckels & Bros. 
Company. Similarly, the accrued interest on said 
notes in the amount of $79,623.91 referred to in 
Paragraph 4 hereof had not been accrued on the 
books of J. D. Spreckels & Bros. Company. On 
December 10, 1918, the directors of J. D. Spreckels 
& Bros. Company authorized the writedown of the 
investment of that company in the stock of Oceanic 
Steamship Company totallmg 41,950 shares, from 
a cost of $2,824,645.73 to $100.00. The parties to 
this proceeding, in agreeing upon the settlement of 
other issues involved in the taxability of dividends 
declared by J. D. and A. B. Spreckels Company, 
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have agreed that the capital stock of Oceanic Steam- 
ship Company was worthless as of September 26, 
1912, the date of the transfer of the stock of J. D. 
Spreckels & Bros. Company to J. D. and A. B. 
Spreckels Securities Company, the predecessor of 
J. D. and A. B. Spreckels Company. The acquisi- 
tion and disposition of said 23,647 shares of capital 
stock were the only transactions Oceanic Steamship 
Company ever had in its capital stock other than 
the original issuance thereof. 


(9) From July 28, 1907, to September 26, 1912, 
J. D. Spreckels and A. B. Spreckels, either directly 
or through ownership of J. D. Spreckels & Bros. 
Company, owned in excess of 96% of the outstand- 
ing capital stock of Oceanic Steamship Company, 
exclusive of said treasury stock. Irom its incorpo- 
ration in 1892 to September 26, 1912, the capital 
stock of J. D. Spreckels & Bros. Company was 
entirely owned, with the exception of directors’ 
qualifying shares, by J. D. Spreckels and A. B. 
Spreckels in equal amounts. On September 26, 
1912, said capital stock was transferred by said 
brothers together with other property to J. D. and 
A. B. Spreckels Securities Company in exchange 
for all its capital stock, and thereafter and until 
1922 said brothers owned in equal amounts all of 
said outstanding capital stock. J. D. and A. B. 
Spreckels Securities Company continued to own all 
the outstanding capital stock of J. D. Spreckels & 
Bros. Company after the acquisition of said stock 
on September 26, 1912, as aforesaid until the dis- 
solution of the last named company on July 12, 1928. 
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(10) On September 26, 1912, and until the trans- 
fer of said 23,647 shares of the capital stock of 
Oceanic Steamship Company to J. D. Spreckels & 
Bros. Company as aforesaid on November 16, 1912, 
the outstanding capital stock of Oceanic Steamship 
Company, exclusive of said treasury stock, was 
owned as follows: 

18,303 shares or 69.45% by J, D. Spreckels & 
Bros. Company and 8,050 shares or 30.55% by J. D. 
and A. B. Spreckels Securities Company. 


(11) The indebtedness of Oceanic Steamship 
Company to J. D. Spreckels & Bros. Company above 
referred to in the principal amount of $1,204,070.48 
represented moneys advanced for financing the ac- 
tivities of Oceanic Steamship Company, together 
with accrued interest in undisclosed amounts. 


(12) On the basis of the foregoing facts, re- 
spondent contends that Oceanic Steamship Company 
realized a gain of $1,149,484.13 or otherwise reduced 
its operating deficit by that amount upon the trans- 
fer of 28,647 shares of its capital stock to J. D. 
Spreckels & Bros. Company in 1912 computed as 
follows: 


Principal amount of notes cancelled. . .$1,204,070.48 


Accrued interest thereon............. 79,623.91, 
$1,283,694.39 

Less bid in price on delinquent stock 
eee... ee 134,210.26 
$1,149,484.13 


ee i — 
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On the other hand, petitioners contend that said 
transaction was a capital transaction which did not 
result in any realization of gain or otherwise re- 
duce the operating deficit of Oceanic Steamship 
Company. 
Miah, 
Facts relating to issue numbered (2) above 


(13) As of March J, 1913, Oceanic Steamship 
Company and Kilauea Suger Plantation Company 
had operating deficits in the following amounts: 


Oceanic Steamship Company 
In the event issue numbered (1) 
above is decided in favor of 
AOeWMVOMCTS 2... cae. esse sse.. $4,878,987.40 
In the event issue numbered (1) 
above is decided in favor of 
es cone | i, $3,729,503.27 
Kilauea Sugar Plantation Company...$ 308,429.18 


(14) Subsequent to March 1, 1913, Oceanie 
Steamship Company and Kilauea Sugar Plantation 
Company realized earnings or profits and declared 
certain dividends as hereinafter set forth. The 
question presented for the decision of the court is 
whether the earnings or profits of said companies 
realized subsequent to March 1, 1913, must first be 
applied to eliminate said operating deficits as of 
March 1, 1913, before said corporations can have 
accumulated earnings or profits available for divi- 
dends. 


(15) On November 18, 1936, Oceanic Steamship 
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Company transferred all its assets to J. D. and A. B. 
Spreckels Company in complete liquidation within 
the meaning of Section 112 (b)(6) of the Revenue 
Act. of 1936. On said date and since the year 1917 
Oceanic Steamship Company was a wholly-owned 
subsidiary of J. D. and A. B. Spreckels Company, 
or its predecessor J. D. and A. B. Spreckels Secur- 
ities Company. 


(16) The following schedule shows the operating 
deficit of Oceanic Steamship Company as of March 
1, 1913; the earnings or profits of said company 
realized subsequent thereto; the dividends paid; 
and the accumulated earnings or profits transferred 
to J. D. and A. B. Speckels Company upon the 
liquidation of Oceanic Steamship Company. All 
of said figures are shown in four columns, in order 
to show the results depending upon whether the 
operating deficit as of March 1, 1913, does or does 
not have to be made up from subsequent earnings 
or profits and also to show the result im the event 
that issue (1) above is decided in favor of petitioner 
or is decided in favor of respondent : 
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a) Priore to March 1, 1913, J. D. ahd A 
Spreckels Company and its predecessor in interest 
owned, and at all times since said date have owned, 
substantial amounts of the capital stock of Kilauea 
Sugar Plantation Company and have received divi- 
dends therefrom. The following schedule shows the 
operating deficit of Kelauea Sugar Plantation Com- 
pany as of March 1, 1918; the earnings or profits 
of said company realized subsequent thereto; and 
the dividends declared and paid subsequent to De- 
cember 31, 1915, which are the only dividends herein 
material. All of said figures are shown in two 
columns, the first column showing the result if 
petitioners are correct in their contention that said 
operating deficit as of March 1, 1913, must be made 
up from subsequent earnings or profits before earn- 
ings or profits are available for dividends, and the 
second column showing the result if the respondent 
is correct in his contention that said operating 
deficie need not be made up from subsequent earn- 
ings or profits: 
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(18) The dividends received by J. D. and A. B. 
Spreckels Company and its predecessor in interest 
from Kilauea Sugar Plantation Company and the 
portion thereof which was paid out of earnings or 
profits in accordance with the foregoing schedule 
are as follows: 

From Earnings or Profits 
Dividends Marech1,1913, March 1, 1913, 
Received by Operating Operating 
J.D. and Deficit Made Deficit Not 
A.B. Spreckels Up From Made Up From 


Dividends Co. and Its Subsequent Subsequent 
Paid by Predecessor Earnings or Earnings or 


Kilauea in Interest Profits Profits 
1916.....$120,000 $ 65,934.00 9 uuu. $ 65,934.00 
OI... 50,000 Zein. 26,281.06 
WOUS:..... 100,000 O,985 00 see. 34,481.38 
ToZi..... 90,000 49 450.50 $49,450.50 49,450.50 
Veet... 100,000 Soe CO Fe. 2 2 eee 
1936...... 40,000 21,978.00 21,978.00 21,978.00 


$500,000 $274,725.00 $71,428.50 $198 124.94 


TT. 
Facts relating to issue numbered (3) above 


(19) Seventh and Hill Building Corporation 
was a wholly-owned subsidiary of J. D. and A. B. 
Spreckels Company and on December 138, 1938, said 
Seventh and Hill Building Corporation transferred 
all its assets to J. D. and A. B. Spreckels Company 
in complete liquidation within the meaning of See- 
tion 112 (b)(6) of the Revenue Act of 1938. On 
that date said corporation had an operating deficit 
accumulated since March 1, 1913, in the amount of 
$98,594.01. 


vs. Grace H. Kelham, et al. 39 


(20) Monterey County Water Company was a 
wholly-owned susidiary of J. D. and A. B. Spreckels 
Company and on November 18, 1986, said Monterey 
County Water Company transferred all its assets 
to J. D. and A. B. Spreckels Company, in complete 
liquidation within the meaning of Section 112 (b) 
(6) of the Revenue Act of 1936. On that date said 
corporation had an operating deficit accumulated 
since March 1, 1913, in the amount of $47,030.64. 


(21) The question for decision by the court is 
whether said operating deficits of said wholly-owned 
subsidiaries were transferred to the parent com- 
pany, J. D. and A. B. Spreckels Company, upon the 
liquidation of said subsidiaries. 


(22) The parties hereto have agreed that, de- 
pending upon the decision of the court with respect 
to the foregoing issues, the earnings or profits of 
J. D. and A. B. Spreckels Company available for 
dividends in each of the years 1938, 1939 and 1940, 
the dividends paid in each of said years, and the 
portion thereof paid out of earnings or profits are 
as follows: 
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(23) The maximum portion of the dividends de- 
eclared by J. D. and A. B. Spreckels Company 
during the years 1938, 1939 and 1940 which was paid 
out of capital, as shown by the foregoing eight 
schedules, 1s $1,696,386.59, the amount shown by 
Schedule 1. During each of the years 1938, 1939 
and 1940 J. D. and A. B. Spreckels Company had 
20,000 shares of capital stock outstanding. The 
maximum possible capital distribution per share 
during said three years is therefore approximately 
$84.82 and it is agreed between the parties hereto 
that the basis of each and every share of stock to 
each of the petitioners herein is in excess of said 
amount. 


Dated this 29th day of October, 1947. 


/s/ LEON de FREMERY, 
Attorney for Petitioners. 


/s/ CHARLES OLIPHANT, 
Chief Counsel, Bureau of 
Internal Revenue. 


us. Grace IT. Kelham, et al. | 


EXHIBIT 1-A 


Excerpt Irom Minutes of Meeting of Board of 
Directors of J. D. Spreckels and Bros. Co. 
Held on November 15, 1912 


On motion of Director A. B. Spreckels, seconded 
by Director I. S. Samuels, the following Preambles 
and Resolution were unanimously adopted. 

Whereas: This Company holds the following 
promissory notes of the Oceanic Steamship Com- 
pany, to wit: 


June 4, 1910, promissory note for...... $ 784,972.23 
Dec. 20, 1910, promissory note for..... 344,583.33 
Dec. 26, 1911, promissory note for..... 74,514.92 

Making agietal of... %....... $1,204.070.48 


Whereas: Said notes are long past due and 
neither principal nor interest thereof has been paid, 
but this Company has, from time to time, charged 
to the over-draft account of said Oceanic Steamship 
Company the accrued interest thereon and has been 
required to take the promissory note of said Oceanic 
Steamship Company in discharge thereof; and 

Whereas: There exists in the treasury of said 
Oceanic Steamship Company twenty-three thousand 
six hundred and forty-seven (23,647) shares of its 
eapital stock which the officers of said Company 
signify their willingness to transfer to this Com- 
pany, in consideration of the cancellation and re- 
turn of said Notes. 

Now, Therefore Be It Resolved, that the Seere- 
tarv of this Company be, and he is hereby author- 
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ized and directed to offer to cancel and return said 
notes, together with accrued interest thereon, of 
said Oceanic Steamship Company to said Oceanic 
Steamship Company, in consideration of the issu- 
ance and delivery to this Company of said twenty- 
three thousand, six hundred and forty-seven (23,- 
647) shares of the capital stock of said Oceanic 
Steamship Company, and upon receipt of cer- 
tificates representing said capital stock, so to be 
issued and delivered as aforesaid, the Secretary of 
this Company is authorized and directed to so cancel 
said notes, together with accrued interest thereon, 
and return the same to the said Oceanic Steamship 
Company. 


EXHIBIT 2-B 


Excerpt From Minutes of Meeting of Board of 
Directors of Oceanic Steamship Company Held 
on November 16, 1912 


Director W. D. K. Gibson, Secretary of J. D. 
Spreckels and Bros. Company, a corporation, read 
to the meeting a communication in words and figures 
following, to wit: 


‘San Francisco, Cal., November 16, 1912 

Oceanic Steamship Company, 
100 Davis Street, 
San Francisco, Cal. 
Gentlemen : 

IT am authorized, by resolution of the Board of 
Directors of J. D. Spreckels & Bros. Company, to 
offer to purchase from your Company, 23,647 shares 
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of its Capital Stock, in consideration of the accept- 
ance by your Company, as payment therefor, of the 
amounts now due from your Company to J. D. 
Spreckels & Bros. Company, together with interest 
thereon, as evidenced by those certain promissory 
notes heretofore issued by your Company in favor 
of J. D. Spreckels & Bros. Company, as follows: 


June 4, 1910, promissory note for...... $ 784,972.23 
Dec. 20, 1910, promissory note for..... 344,583.33 
Dec. 26, 1911, promissory note for..... 74,514.92 


Making a total principal sum of. . .$1,204,070.48 


Which Promissory Notes and accrued interest I 
am authorized to cancel and return to you upon 
receipt of appropriate certificates issued in the name 
of J. D. Spreckels and Bros. Company for said 
23,647 shares of the Capital Stock of your Company. 

Yours truly, 


J. D. SPRECKELS & BROS. 


COMPANY, 
[Seal] By /s/ W. D. K. GIBSON, 
Secretary. 


After a discussion of the above communication 
on motion of Director A. B. Spreckels, seconded 
by Director Bourdette, which motion was duly put, 
seconded and earried, the following Resolution was 
unanimously adopted: 

‘Resolved: That the offer of J. D. Spreckels & 
Bros. Company, a corporation, to cancel the bills 
payable of this Company, of the following amounts 
and dates, to wit: 
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June 4, 1910, promissory note for...... $ 784,972.23 
Dec. 20, 1910, promissory note for..... 344,583.33 
Dee. 26, 1911, promissory note for..... 74,514.92 


Making a total principal sum of. . .$1,204,070.48 


together with accrued interest thereon, in considera- 
tion of the sale and transfer by this Company to 
said J. D. Spreckels and Bros. Company, a cor- 
poration, of 23,647 shares of the Capital Stock of 
this Company, which now is in the Treasury of this 
Company, be, and the same is hereby accepted, and 
the President and Secretary of this Company are 
hereby authorized and directed to issue and deliver 
such stock to said J. D. Spreckels & Bros. Company, 
a corporation, upon receipt of said above bills pay- 
able properly cancelled, together with the cancella- 
tion of accrued interest on said above bills payable.”’ 
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EXHIBIT 3-C 


Oceanie Steamship Company 
(a California corporation) 


Balance Sheets Per Books 
As of October 31, 1912, and December 31, 1912 
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31, 1912 


343.78 
1,810.78 
5,001.75 


0,029.81 
6,670.08 


3,856.20 


5,769.11 
0,600.00 


5,320.49 


1,694.60 


Oct. 31,1912 Dee. 
Assets eee ee 
1S glee Ee $ 328.43 $ 
Accounts receivable ......................... ou, OUT oe 4 
pore aid supplies’ ............................ 5,131.76 
Vessels, equipment, furniture and 
JUSS ULC ee en oO9GU02. 11 = 2 
yetermred CHATEES .....c.............-----..-- 5,374.04 1 
Mota aeeUa.-..:.--..-2----....00-- $3,746,134.32 $2,17 
Liabilities: 
Account payable, J. D. Spreckels 
S©ebiros: Company ................! $ 584,978.20 ¢ 49 
Accrued interest on bonds .............. 270,450.00 36 
Notes payable, J. D. Spreckels 
= rom Company .4........5......... 1,204,070.48 
Accrued interest on notes payable.. 79,623.91 
C) Git RE eee ee 
2,139,122.59 86 
First mortgage bonds ..................... 1,803,000.00 1,80 
Total liabilities: .......-.......... $3,942,122.59 $2,66 
Capital: 
Capital stock outstanding, 50,000 
Shares, Par S100 wa... cc... $5,000,000.00 $5,00 
(Deduct) : 
Treasury stock account ............ (134,210.26) 
Stoek bonus account ................ (973,500.00) 
| a (4,088,278.01) (5,49 


3,000.00 
4,694.60 


0,000.00 


0,838.40) 


0,838.40) 


Total capital (deficiency) (195,988.27) (49 


3,856.20 


Total liabilities & capital..$3,746,134.382  $2,17 


Filed at hearing Nov. 3, 1947, 'T.C.U.S. 
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[Title of Tax Court and Cause. ] 
Docket No. 5333 


SUPPLEMENTARY STIPULATION 
OF FACTS 

It Is Hereby Stipulated and Agreed by and be- 
tween the parties hereto, by their respective at- 
torneys, that the following facts shall be taken as 
true upon the trial of the above-entitled case, pro- 
vided, however, that this stipulation shall be without 
prejudice to the right of either party to introduce 
other and further evidence not inconsistent with 

the facts herein stipulated to be taken as true. 


1. Itis agreed that during the calendar year 1940 
petitioner paid the sum of $5,273.73 as interest and 
that said sum is allowable in full as a deduction 
in computing petitioner’s taxable income for said 
year. 


2. Petitioner at all times during the calendar 
year 1940 was the owner of 6 shares of stock of 
J. DD. and A. B. Spreckels Company issued to and 
standing in her name, and voting trust certificates 
representing 972 shares of the capital stock of said 
eompany. Petitioner received from said company 
distributions on said shares 1n the following amount : 


Schedule A 
From Shares From Shares Covered 
Standing by Said Voting Trust 
Year in Her Own Name Certificates Total 
19400........-..--- $408.00 $66,096.00 $66,504.00 


At all times during the calendar year 1940 peti- 
tioner was a beneficiary of a trust known as the 
Grace 8. Hamilton Trust, Crocker First National 
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Bank of San Francisco, et al., Trustees, and as such 
beneficiary was entitled to receive one-half of the 
income of said trust for said year. Included in the 
assets of said trust for said year were voting trust 
certificates representing 1,340 shares of the capital 
stock of J. D. and A. B. Spreckels Company. The 
distributions received by the trustees from said com- 
pany were, under the terms of the trust, after 
deducting certain prior charges and expenses of 
the trust, currently distributable to the beneficiary. 
During said year 1940 the trustees made distribu- 
tions as required by the terms of the trust and peti- 
tioner received from the trustees as petitioner’s net 
share of the said distributions of J. D. and A. B. 
Spreckels Company on said 1,340 shares the fol- 


lowing amount: 


Schedule B 
J. DamideA. B. 


Net Distribution Spreckels Company Net Bal. of 
Year by Trustees Dividends Other Items 
LC: rr $47,695.81 $45,560.00 $2,135.81 


The parties are agreed that the portion of the 
dividends of J. D. and A. B. Spreckels Company 
for the year 1940 which this Court determines in 
this case of Grace H. Kelham, Petitioner vs. Com- 
missioner of Internal Revenue, Respondent, Docket 
No. 5333, have been paid out of capital will rep- 
resent: (a) The portion of the amount listed in 
the ‘‘Total’’ column of Schedule A which is to be 
subtracted from petitioner’s taxable income for the 
year 1940; and (b) the portion of the amount listed 
in the column entitled ‘‘J. D. and A. B. Spreckels 
Company Dividends’’ of Schedule B which is to 
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be subtracted from the amount listed in the column 
entitled ‘‘Net Distribution by Trustees’’ of Schedule 
B in determining petitioner’s taxable income for 
the vear 1940. 


Dated this 3lst day of October, 1947. 
/s/ LEON de FREMERY, 


Attorney for Petitioner. 


/s/ CHARLES OLIPHANT, 
Chief Counsel, Bureau of 
Internal Revenue. 


Filed at hearing Nov. 3, 1947, T.C.U.S. 


The Tax Court of the United States 
Docket No. 5333 
GRACE H. KELHAM, 


Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


Docket No. 5334 


LEILA H. NEILL, 
Petitioner, 
vs. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 
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Docket No. 5495 
ELLIS M. MOORE, 
Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


Docket No. 5559 


HARRIET H. BELCHER, 
Petitioner, 
ve 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


Docket No. 5560 


LILLIE 8. WEGEFORTH, 
Petitioner, 
YS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


Promulgated December 20, 1949. 


In determining earnings or profits accumulated 
after February 28, 1913, held that capital impaired 
by pre-March 1, 1913, operating losses must be 
restored out of subsequent earnings or profits. 

Where shares of a corporation are forfeited or 
‘‘bid’’ in for the amount of unpaid assessments or 
ealls thereon and after being carried on the books 
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of the corporation as treasury shares for some years 
and, at a time when the corporate capital stands 
impaired from operating losses, are issued in con- 
sideration for the cancellation of notes of the cor- 
poration which had been given to cover advances 
to the corporation and accrued interest thereon, 
held that such issue or disposition of the treasury 
shares was in character a capital-producing trans- 
action and did not result in a restoration of impaired 
capital through realization of profits. 

Two wholly-owned subsidiary corporations having 
capital impaired by operating losses sustained after 
February 28, 1918, were dissolved in liquidations 
falling within section 112 (b)(6) of the Revenue 
Acts of 1936 and 1938. Held, that the earnings or 
profits of the parent corporation are not absorbed 
by such impairment of the capital of the dissolved 
subsidiaries in computing the accumulated earnings 
or profits of the parent corporation available for 
distribution as taxable dividends. Commissioner v. 
Phipps, 336 U.S. 410, followed. 


LEON de FREMERY, ESQ., 
For the petitioners. 


W. J. McFARLAND, ESQ., and. 
T. M. MATHER, ESQ, 
For the respondent. 


OPINION 
Turner, Judge: 


The respondent has determined deficiencies in 
income tax against the petitioners as follows: 
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Petitioner Docket No. 19387 1938 1939 1940 
Grace H. Kelham.......... 5) ee a $48,658.15 
ieevta HH. Neill................ 93884 0 $2,990.24 $ 242.05 46,762.19 
Ellis M. Moore.............. 9495 $6,989.38 3,274.99 2,744.62 23,499.16 
mimemiey MevMeleher....25559 0 cece eects 1,471.00 
Lillie S. Wegeforth......5560 9 uuu... 711.19 1,069.75 80:032.58 


Overpayments are claimed as follows: 


Petitioner oS 1938 1939 
cS ais lO ae $ 6,703.76 $13,975.37 
Elie ML. WiOOREMM 2... $10,436.63 Oo fea.20 7,324.66 
Bnlive S. Weeetorth ........... ccs 15,578.82 32,427.63 


The petitioners, during the years 1938 through 
1940, were stockholders of J. D. and A. B. Spreckels 
Company, hereinafter referred to as the Spreckels 
Company. During those years, Spreckels Company 
made distributions to its stockholders. The respond- 
ent has determined that those distributions, in full, 
were taxable dividends within the meaning of sec- 
tion 115 of the applicable Revenue Acts. It is the 
claim of the petitioners that the distributions, in 
part, were distributions of capital. The facts have 
been stipulated. 

In liquidations coming within the purview of sec- 
tion 112(b)(6) of the Revenue Acts of 1936 and 
1938, Spreckels Company had acquired all of the 
assets of three wholly-owned subsidiaries. Oceanic 
Steamship Company, sometimes referred to herein 
as Oceanic, and Monterey County Water Company 
were so liquidated in 1936. The liquidation of 
Seventh and Hill Building Corporation oceurred in 
1938. Prior to March 1, 1913, and at all times since 
that date, Spreckels Company and its predecessor 
in interest owned substantial amounts of the capital 
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stock of Kilauea Sugar Plantation Company, some- 
times referred to herein as Kilauea, and received 
dividends therefrom. 

The parties have agreed that the extent to which 
the distributions made by Spreckels Company to 
its stockholders during the taxable years constituted 
taxable dividends will be determined upon the dis- 
position of three issues. These issues as posed by 
stipulation of the parties, are as follows: 


1. Whether the transfer by Oceanic Steam- 
ship Company on November 16, 1912, of 23,647 
shares of its stock to J. D. Spreckels & Bros. 
Company in consideration for the cancellation 
and surrender by J. D. Spreckels & Bros. Com- 
pany of notes payable by Oceanic Steamship 
Company to J. D. Spreckels & Bros. Company 
reduced the operating deficit of said Oceanic 
Steamship Company. 


2. Whether the operating deficits of Oceanic 
Steamship Company and Kilauea Sugar Plan- 
tation Company as of March 1, 1913, must 
be restored by subsequent earnings or profits 
in determining the amount of earnings or profits 
available for dividends. 


3. Whether the operating deficits of Seventh 
and Hill Building Corporation and Monterey 
County Water Company, wholly-owned sub- 
sidiaries of J. D. and A. B. Spreckels Company, 
were transferred to J. D. and A. B. Spreckels 
Company at the time of the liquidation of the 
said wholly-owned subsidiaries. 
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It is stipulated that at March 1, 1913, both Oceanic 
and Kilauea had operating deficits, the said deficit 
of Kilauea being $308,429.18, while that of Oceanic 
is stipulated to turn on the disposition by this Court 
of issue numbered one, as stated above. As to 
Monterey County Water Company, the parties have 
stipulated that at the time of its liquidation, in 1936, 
it had an operating deficit accumulated since March 
1, 1913, in the amount of $47,030.64. As to Seventh 
and Hill Building Corporation, the parties have 
stipulated that at the time of its liquidation, in 1938, 
it had an operating deficit accumulated since March 
1, 1913, in the amount of $98,594.01. 

From the stipulation and the briefs of the parties, 
it is assumed that when referring to ‘‘operating 
deficits’’ the parties mean the amounts by which the 
capital of the various corporations, as of the re- 
spective dates, stood impaired by reason of operating 
losses. Otherwise, the use of the term ‘‘operating 
deficit’? might well leave some doubt as to the 
sufficiency of the facts for the purpose of determin- 
ing the character of the distributions made by 
Spreckels Company to the petitioners, in that in 
certain circumstances and as of a given period, a 
corporation might have an operating deficit which 
would in no way affect the character of the corporate 
distributions made to stockholders. See Helvering 
v. Canfield, 291 U. 8. 163, affirming 24 B. T. A. 480. 

Turning first to the question stated by the parties 
as Issue 2, it is the contention of the petitioners 
that Oceanic and Kilauea could have no accumulated 
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earnings or profits after February 28, 1913, to pass 
on to the Spreckels Company, until impaired capital 
as of that date had been restored, and, to the extent 
that allowance for restoration of such impaired 
capital was not made by the respondent in his de- 
termination, the distributions here in question were 
not taxable dividends, within the meaning of sec- 
tion 115 of the statute. To the contrary, it is the 
claim of the respondent that by the provisions of 
section 115,! particularly those parts thereof which 
provide that the term ‘‘dividend’’ ‘‘means any dis- 
tribution by a corporation to its shareholders * * * 
out of its earnings or profits accumulated after 


Sec. 115. Distributions by Corporation. 

(a) Definition of Dividend—The term ‘‘divi- 
dend’’ when used in this chapter * * * means any 
distribution made by a corporation to its share- 
holders, whether in money or in other property, 
(1) out of its earnings or profits accumulated after 
February 28, 1918, or (2) out of the earnings or 
profits of the taxable year (computed as of the close 
of the taxable year without diminution by reason 
of any distributions made during the taxable year), 
without regard to the amount of the earnings and 
profits at the time the distribution was made. * * * 

(b) Souree of Distributions—For the purpose 
of this chapter every distribution is made out of 
earnings or profits to the extent thereof, and from 
the most recently accumulated earnings or profits. 
Any earnings or profits accumulated, or increase 
in value of property accrued, before March 1, 1913, 
may be distributed exempt from tax, after the 
earnings and profits accumulated after February 28, 
1913, have been distributed, but any such tax-free 
distribution shall be applied against and reduce the 
adjusted basis of the stock provided in section 
io ee 
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February 28, 1913,’’ and that ‘‘any earnings or 
profits accumulated, or increase in value of property 
accrued, before March 1, 1913, may be distributed 
exempt from tax, after the earnings and _ profits 
accumulated after February 28, 1913, have been 
distributed,’’ Congress drew a line at March 1, 
1913, not only as to earnings and profits accumulated 
or existing on that date, but hkewise as to the 
existing state of the corporate capital on that date. 
On that interpretation of the statute, he argues that 
in computing corporate earnings accumulated after 
February 28, 1913, regard is to be given only to 
operating results after that date, and no regard is 
to be given to the condition or state of the corporate 
capital on that date. 

Speaking generally, and aside from the income 
tax aspects of the problem, the argument of the 
respondent is plainly contrary to fundamental prin- 
eiples of corporation law. ‘The capital of a cor- 
poration is the fund on which a corporation is to 
do business. It is the fund to be utilized by it in 
making the profits which may be distributed to its 
stockholders as dividends. It is the fund on which 
creditors and people doing business with the cor- 
poration are entitled to rely for assurance that it 
is an entity of financial responsibility, and, except 
for instances where, pursuant to statute or the pro- 
visions of its charter, a corporation is being liqui- 
dated or its capital reduced, distributions from 
eapital are not normally to be made to stockholders, 
but rather the capital is to be preserved and main- 
tained intact for the purposes for which it was paid 
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in. In such circumstances, certain basic and funda- 
mental principles of law have been evolved, to the 
end that dividends may ‘‘be declared only out of 
surplus profits,’ and further, ‘‘there cannot be 
surplus or net profits for the purpose of declaring 
a dividend, unless the total value of the assets of 
the corporation at the time it is proposed to declare 
the dividend exceed the amount of its capital stock, 
after deducting all expenses which have been in- 
curred, and all losses which have been sustained. 
* * * In determining whether there are net profits 
from which dividends must be declared the capital 
must be regarded as a liability.’’"* And where the 
capital of a corporation has been impaired or c¢on- 
sumed through operations, it follows as a matter of 
fact and logic that even though subsequent opera- 
tions result in profits, there can be no ‘“‘surplus or 
net profits’’ in excess of the capital fund until the 
capital fund has been restored or made whole. And 
while under general corporation law it does appear 
that such restoration may, in some circumstances, be 
accomplished through appreciation in the value of 
assets, there is no such factor in this case. 
Beginning with the Act of October 3, 1913, the 
first of the Federal income tax statutes enacted 
after ratification of the Sixteenth Amendment to 
the Constitution, dividends have, by specific statu- 
tory provision, always constituted gross income to 
an individual. The act contained no definition or 


2Sections 5329 and 5335, Vol. 11, Fletcher’s Cyclo- 
pedia of the Law of Private Corporations. 
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limitation of the term ‘‘dividend.’’ In the Revenue 
Act of 1916, however, the term ‘‘dividend’’ was 
limited to distributions made or ordered to be made 
by a eorporation out of its earnings or profits ac- 
cumulated after February 28, 1913. In the Revenue 
Act of 1917, provision was made that any distribu- 
tions made to the shareholders of a corporation 
should be deemed to have been made from the most 
recently accumulated undivided profits or surplus 
and should constitute a part of the annual income 
of the distributee for the year in which received: 
provided, however, that the provision be not con- 
strued as taxing earnings or profits accrued prior to 
March 1, 1913. Hixcept for changes in phraseology, 
the statute remained in that form until the Revenue 
Act of 1936, when the provision hmiting taxable 
dividends to distributions made by a corporation to 
its shareholders out of its earnings or profits ac- 
cumulated after February 28, 1918, was amended to 
provide that taxable dividends should likewise in- 
clude distributions ‘‘out of the earnings or profits 
of the taxable year (computed as of the close of 
the taxable vear without diminution by reason of 
any distributions made during the taxable vear), 
without regard to the amount of the earnings and 
profits at the time the distribution was made.’’ 
Such was the state of the statute during the taxable 
years here involved. 

In due course, after the enactment of the Act of 
Octoher 3, 1918, the Supreme Court had before it, 
in Linch v. Hornby, 247 U. §. 339, the question 
whether, under the statute and the Constitution, 
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distributions made by a corporation to its share- 
holders from a surplus of corporate assets existing 
at March 1, 1913, were as to the stockholders tax- 
able income. In that case, the corporation, at March 
1, 1913, had surplus assets of $3,000,000. In 1914, 
it made a distribution of $650,000 to its stockholders, 
of which $240,000 was from current earnings and 
the remaining $410,000 was from the conversion into 
money of property it had owned, or in which it had 
had an interest, on March 1, 1913. The question was 
whether that portion of the distribution represent- 
ing the $410,000 was income to the stockholders. In 
resolving that question for the Government, the 
Court said: 


* * * And we deem it equally clear that Con- 
gress was at liberty under the amendment to 
tax as income, without apportionment, every- 
thing that became income, in the ordinary sense 
of the word, after the adoption of the amend- 
ment, including dividends received in the ordi- 
nary course by a stockholder from a corporation, 
even though they were extraordinary in amount 
and might appear upon analysis to be a mere 
realization in possession of an inchoate and 
contingent interest that the stockholder had in 
a surplus of corporate assets previously exist- 
ing. Dividends are the appropriate fruit of 
stock ownership, are commonly reckoned as 
income, and are expended as such by the stock- 
holder without regard to whether they are de- 
elared from the most recent earnings, or from 
a surplus accumulated from the earnings of the 
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past, or are based upon the increased value of 
the property of the corporation. The stock- 
holder is, in the ordinary case, a different 
entity from the corporation, and Congress was 
at liberty to treat the dividends as coming to 
him ab extra, and as constituting a part of his 
income when they came to hand. 

Hence we construe the provision of the act 
that ‘‘the net income of a taxable person shall 
include gains, profits, and income derived from 
** * imberest,.rent, dividends, * * * or.gaims or 
profits and income derived from any source 
whatever’? as including (for the purposes of 
the additional tax) all dividends declared and 
paid in the ordinary course of business by a 
corporation to its stockholders after the taking 
effect of the act (March 1, 1913), whether from 
current earnings, or from the accumulated sur- 
plus made up of past earnings or increase in 
value of corporate assets, notwithstanding it ac- 
crued to the corporation in whole or in patt 
prior to March 1, 1918. In short, the word 
‘‘dividends’’ was employed in the act as de- 
seriptive of one kind of gain to the individual 
stockholder; dividends being treated as the 
tangible and recurrent returns upon his stock, 
analogous to the interest and rent received upon 
other forms of invested capital. 


After concluding, as shown above, that the term 
‘dividend’? was to be given its usual and ordinary 
meaning, the Court took note of the fact that Con- 
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gress, in the Revenue Act of 1916, had limited the 
term to mean distributions made by a corporation 
out of its earnings or profits accumulated since 
February 28, 1913, and indicated that it regarded the 
amendment merely as a concession to the equity of 
stockholders with respect to distributions from earn- 
ings accumulated at March 1, 1913, and as to which 
stockholders had no constitutional innmunity, rather 
than as being otherwise declaratory of the meaning 
of the term ‘‘dividend.’’ Certainly, as a general 
matter, a stockholder may not be regarded as having 
an equity in the impairment of corporate capital 
so as to be entitled to distributions from corporate 
earnings before capital has been restored. 

As to the impairment of capital or paid-in surplus 
accruing after February 28, 1913, as a result of 
operating losses, the law is well settled, and the 
respondent concedes, that capital must be restored 
to the extent of such impairment out of earnings 
or profits before there can be any accumulation 
of earnings or profits after February 28, 1913, for 
distribution as a taxable dividend. Foley Securities 
Corporation, 38 5B, 1. AP 136, aid. 106 Med. (aap 
731; Commissioner v. W. 8S. Farish & Co., 104 Fed. 
(2d) 833; Hadden v. Commissioner, 49 Med. (2d) 
109; Roy J. Kimneas 36 B. T. A. 153, Petition for 
Review dismissed, 95 Fed. (2d) 997; Loren D. Sale, 
30 Bal. &. 9388; and Srimir-. Siitel, 29 4s. A ee 
1145. Turning to the opinions in these eases, it 
seems to us plain and clear that the reasoning back 
of the conclusion that post-February 28, 1913, im- 
pairments of capital must be restored out of the 
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almings or profits before there can be any ac- 
cumulation of earnings or profits from which taxable 
dividends ean be paid, equally demonstrates and 
shows that there can be no accumulation of post- 
February 28, 1913, profits, for the purpose of dis- 
tributing taxable dividends, until impaired capital 
at March 1, 1913, has been restored. 

In Commissioner v. W. 8. Farish & Co., supra, 
the court said: ‘‘It 1s well settled that impairment 
of capital or paid in surplus of a corporation which 
resulted from operating losses must be restored 
before any earnings can be available for distribution 
to the stockholders. Willeuts v. Milton Dairy Co., 
275 U.S. 215.”” In Milton Dairy Co., the Supreme 
Court, while dealing with the question of the exist- 
ence of undivided profits, for invested capital pur- 
poses, nevertheless very plainly disclosed its views 
as to the existence not only of undivided profits, 
but of surplus profits available for distribution as 
a dividend, wherein it said: ‘‘ But it is a prerequisite 
to the existence of ‘undivided profits’ as well as a 
‘surplus’ that the net assets of the corporation 
exceed the capital stock. Hence, where the capital 
is impaired, profits, though earned and remaining 
in the business, if insufficient to offset this impair- 
ment do not constitute ‘undivided profits.’ * * * 
We do not think Congress intended that a corpora- 
tion whose capital was impaired should be entitled 
to treat profits that, though earned, were insufficient 
to make good the impairment and create a surplus, 


i) 


as ‘undivided profits.’ 
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In Loren D. Sale, supra, we had occasion to con- 
sider the question of impairment of capital occur- 
ring after February 28, 1913, and in concluding that 
capital must be restored to the extent of such im- 
pairment before there can be any accumulation of 
earnings or profits available for distribution as a 
taxable dividend, we said: 


There is a rule of law that every impairment 
of capital or paid-in surplus resulting from 
operating losses must be restored before any 
earnings can be available for the distribution 
of a taxable dividend within the meaning of 
section 201 (a) of the Revenue Act of 1924. 
Crystal Ice Co., 14 B.T.A. 682; J. L. Washburn, 
16 B.A, DOS Arthur -C. Stitel, 290 ee 
1145; Willeuts v. Milton Dairy Co., 275 U.S. 
Zap * SS 

The statute does not provide that impaired 
capital or paid-in surplus must be restored be- 
fore earnings are available for the distribution 
of a taxable dividend. That rule of law was 
laid down by the Board and the courts, which 
had in mind the fundamental principle that a 
corporation, the capital of which had been im- 
paired by losses, can never have any accumu- 
lated earnings until its capital is restored. 
Corporations, of course, were well known long 
before Mareh 1, 1913, the effective date of the 
income tax. Likewise, the concepts of capital 
and impairment of capital were fixed in the 
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law and generally understood. The provisions 
of the revenue acts have not changed the law 
m respect of capital or impairment of eapital. 
Those acts, however, allowed for certain pur- 
poses the use of the fair market value on March 
1, 1918, of property acquired prior thereto in- 
stead of the lower cost of such property. For 
example, in the computation of gain or loss 
giving rise to income or deductions, corpora- 
tions could use March 1, 1913, value, regardless 
of what would have been the situation had they 
used cost as a basis. [But in the determination 
of whether or not the capital of a particular 
corporation has been impaired, there is, so far 
as we know, on good reason or authority for 
using the fair market value on March 1, 
oo 


The respondent cites and relies upon Hoffman 
vy. United States (Ct. of Clms.), 53 Fed. (2d) 282. 
That case, in reality, however, was a case involving 
the computation of distributions made after Feb- 
ruary 28, 1913, from an increase in the value of 
property accruing before March 1, 1913. It is true 
that in the course of its opinion the Court of Claims 
cited, with apparent approval, its previous opinion 
in Blair v. United States, 63 Ct. Cl. 193, and the 
Blair case, on its face, does scem to stand for the 
proposition that, under the Revenue Act of 1917, 
where a corporation had current earnings and made 
a distribution to its stockholders, such distributions 
constituted taxable dividends, within the meaning 
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of the statute, without regard to whether or not 
there was an impairment of capital. The Court did 
not seem to concern itself with the proposition 
whether there was impairment of capital before or 
after March 1, 1913, or both. In J. L. Washburn, 
16 B.T.A. ...., we had occasion to consider the 
Blair ease, and, with all due respect to the Court of 
Claims, coneluded that it did not represent sound 
law and declined to follow it. In Foley Securities 
Corporation v. Commissioner, supra, the Cireuit 
Court of Appeals for the Eighth Circuit took note 
of our views as to the Blair ease, and affirmed us 
in our conelusion, saying: ‘‘It seems to us obvious 
that the ruling of the Board and of the Commis- 
sioner as to what constitutes a ‘dividend’ under the 
definition of that term contained in Section 115 (a) 
must be accepted as correct. It follows that the 
distribution which was made by the taxpayer to its 
shareholders in 1934 was a ‘dividend’ only to the 
extent that it exceeded the operating deficit due 
to losses in prior vears.’’ In so holding, it is to 
be noted that the Circuit Court of Appeals accepted 
as authority in the matters the declaration of the 
Supreme Court in Willeuts v. Milton Dairy Co., 
supra. 

The case of Chapman v. Anderson, 11 Fed. Supp. 
913, cited and relied on by the petitioners, seems 
to be directly in point. The respondent takes the 
position that the case is of no force here, in that 
the question involved was whether or not a book 
write-up in 1925 of the value of the corporate assets 
as of Mareh 1. 1918, should he regarded as restoring 
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capital which had been impaired by pre-March 1, 
1913, operating deficits, so as to render taxable 
dividends paid by the corporation in 1925 and 1926. 
While it is true that that was the particular ques- 
tion and the court did conclude that the write-up 
of the assets on the books of the corporation as of 
March 1, 1918, did not restore the capital impaired, 
the ultimate question decided was that since the 
March 1, 1913, impairment of capital had not been 
restored out of subsequent earnings, distributions 
made from current profits were not taxable divi- 
dends to stockholders. In so holding, the court said 
that ‘‘unless an operating deficit or impairment of 
capital has been made good out of subsequent earn- 
ings or profits, any distribution of stock is not a 
‘dividend’ under 26 U.S.C.A., section 932.’? The 
court there likewise looked to the Supreme Court’s 
opinion in Willcuts v. Milton Dairy Co. for support, 
and also quoted from the opinion of the Court of 
Appeals for the Second Cirewt, in Hadden v. Com- 
missioner, supra, as follows: ‘‘Congress did not 
intend that a corporation should be held to aceumu- 
late profits for one tax purpose only and not for 
another. No earned surplus can be aceumulated 
until the deficit or impairment of paid-in capital 
has been made good. Dividends paid while there 
is an operating deficit should be deemed to be from 
capital or paid-in surplus even though there are 
earnings of the taxable vear sufficient to pay the 
dividend in whole or in part.”’ 
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The reasoning of the various courts in reaching 
the conclusion that post-February 28, 1913, impair- 
ment of capital must be restored before there can 
be any accumulation of profits available for dis- 
tribution to stockholders as dividends, seems to us 
equally applicable to impairment of capital when- 
ever suffered or sustained, and that the statutory 
provision providing that pre-March 1, 1913, earnings 
or profits may be distributed, tax free, in no way 
affects the general rule stated and gives no basis 
for any conclusion that Congress, in recognizing, 
as the Supreme Court stated in Lynch v. Hornby, 
supra, the equity of stockholders as to pre-March 
1, 1913, earnings, intended to legislate with respect 
to restoration or non-restoration of capital which 
has been impaired by operating losses. This view, 
in our opinion, is further supported by the Supreme 
Court in its treatment of the problem involved in 
Helvering v. Canfield, supra. In that case, the 
corporation had accumulated earnings and profits 
at March 1, 1918. These earnings and profits were 
dissipated by subsequent operating losses. There- 
after the corporation had earnings and profits from 
which distributions were made to its stockholders, 
and the question was whether or not, under the 
statutory provision that distributions of pre-March 
1, 1913, earnings or profits were tax free, the post- 
February 28, 1913, earnings and profits must first 
be applied to absorb the loss of the pre-March 1, 
1918, profits before there could be any accumula- 
tion of earnings or profits after February 28, 1913, 
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for distribution as a taxable dividend. The Court 
answered the question in the negative, pointing out 
that the fact that pre-March 1, 1913, profits were 
lost through operations supplied no basis for per- 
mitting profits accumulated after that date to escape, 
and in stating its conclusion therein, the Court 
took pains to point out that it was not there ‘‘con- 
cerned with capital in the sense of fixed or paid-in 
capital, which is not to be impaired, or with the 
restoration of such capital where there has been 
impairment.”’ 

The respondent makes one further argument, 
which is, that since the enactment of the Revenue 
Act of 1936, taxable dividends include distributions 
out of earnings or profits of the current vear, com- 
puted as of the close of the taxable year, irrespective 
of a deficit existing at the time the distribution was 
made, and contends that since section 115 (a) of the 
Code makes no distinction between earnings or 
profits accumulated after February 28, 1913, and 
earnings or profits of the current year, as to tax- 
ability of distributions therefrom, there is no valid 
basis for adopting a statutory interpretation that 
would require restoration of an impairment of 
capital existing on March 1, 1913, out of earnings 
or profits realized on or after that date. The pro- 
vision referred to first appeared in the Revenue Bill 
of 1936, as reported to the Senate by the Senate 
Finance Committee, and was enacted into law in 
the language which appeared in the bill. Respecting 
this provision, the Senate Finance Committee Re- 
port. Report No. 2156, 74th Congress, 2nd Session, 
page 18, contains the following: 
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Section 115 (a). Dividends Out of Current Earnings 

In order to enable corporations without regard 
to deficits existing at the beginning of the taxable 
year to obtain the benefit of the dividends-paid 
credit for the purposes of the undistributed-profits 
surtax, section 115 (a) changes the definition of a 
dividend so as to inelude distributions out of the 
earnings or profits of the current taxable year. The 
amendment simplifies the determination by provid- 
ing that distributions during the year, not exceeding 
in amount the current earnings, are dividends con- 
stituting taxable income to the shareholder and a 
dividends-paid eredit to the corporation. As re- 
spects such dividends the complicated determination 
of accumulated earnings or profits is rendered un- 
necessary. 

The language of the committee report indicates 
that as respects ‘‘earnings or profits accumulated 
after February 28, 1913’’ (emphasis ours), no 
change was intended in the law as it had been in 
prior acts, and that as to such distributions ‘‘regard 
to deficits existing at the beginning of the taxable 
vear’’ and the ‘‘complicated determination of ac- 
cumulated earnings or profits’? would still be re- 
quired. Only distributions from, and up to the 
amount of, the current earnings of the taxable year 
were intended to be freed of such requirements. 
The report, in recognizing the requirement for 
regard to deficits in the determination of earnings 
or profits accumulated after February 28, 1913, 
makes no distinction between deficits which arose 
prior to March 1, 1918, and those which arose after- 
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wards. A further answer to the contention of the 
respondent is that we are not here concerned with 
distributions made by an impaired capital corpora- 
tion out of current earnings for the taxable years. 

From the above, we think it follows that there 
can be no accumulation of profits until impaired 
capital has been restored. ‘There is a difference, 
we think, between the realization currently of earn- 
ings and profits and the accumulation thereof. In 
other words, there can be no accumulation of earn- 
ings where profits, as earned, are absorbed in res- 
toration of capital which has been impaired through 
previous operating losses, and it seems to us funda- 
mental that it matters not whether the impairment 
occurred before or after March 1, 1918. It is ac- 
cordingly our conclusion that the petitioners must 
be sustained in their contention that, in computing 
the accumulated profits of Oceanic and Kilauea 
after February 28, 1913, allowance must be made 
for the impairment of capital of those two corpora- 
tions as of March 1, 1913. 

In view of the conclusion above, it now becomes 
necessary to determine the issue stated by the 
parties as Issue 1, which is whether the transfer by 
Oceanic on November 16, 1912, of 23,647 shares of 
its capital stock to J. D. Spreckels & Bros. Company, 
in consideration for the cancellation of notes of 
Oceanic, reduced the amount by which Oceanic’s 
capital had been impaired by operating losses. 

Oceanic was incorporated under the laws of Cali- 
fornia, on December 24, 1881, with an authorized 
capital of 25,000 shares of common stock of $100 
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par value per share. Payment of the subscription 
price of $100 per share for the original 25,000 shares 
of stock issued was made upon calls by the corpora- 
tion over a period of twenty years. ‘These calls 
were described in the books of account as ‘‘assess- 
ments.’’ By the end of 1902, the original issue of 
stock was fully paid, $2,500,000 in cash having been 
received therefor. On April 29, 1903, an additional 
25,000 shares of stock, of the par value of $100 per 
share, was authorized, and was issued on Aprij 30, 
1903, to stockholders of record, pro rata. Upon the 
issuance of this stock, the capital stock account was 
credited with $2,500,000 and an account entitled 
“Stock Bonus Account’’ was debited in hke amount, 
and at all times thereafter the capital stock account 
remained on Oceanic’s books at $5,000,000. ‘‘ At the 
date of this transaction the corporation had a deficit 
in excess of $1,500,000, of which approximately 
$750,000 resulted from operations of the business.”’ 
Assessments were thereafter levied by the corpora- 
tion on all shares of outstanding stock alike, whether 
of the original or second issue. After assessments 
were levied, ike amounts were credited to the Stock 
3onus Account. Altogether there were six such as- 
sessments, the first at $2 per share and the others 
at $10 per share. In each of the first four levies 
some shares failed to pay the assessments thereon. 
All shares on which assessments were not paid, were 
‘‘hid’’ in by the corporation for the amount of the 
unpaid assessments, and in the case of the next 
assessment made, the assessments were made only 
on the shares left outstanding. The last of the six 
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assessments was made on October 3, 1907. As a 
result of the assessments, a total of $1,393,654 was 
paid in, which, with the $2,500,000 paid in for the 
original 25,000 shares, made $3,893,654 as the total 
capital paid in to Oceanic for or on its stock. The 
number of shares left outstanding was 26,353, 
whereas 23,647 had been ‘‘bid’’ in by Oceanic for 
failure to pay assessments totaling $132,846. The 
23,647 shares were not cancelled, but were reissued 
in the name of Oceanic and were thereafter carried 
on its books as treasury stock, in the amount of 
$134,210.26, being the unpaid assessments of $132,-— 
846, plus $1,364.26 representing ‘‘charges in con- 
nection therewith.’’ The exact nature of the charges 
is not shown. 

Over the years, J. D. Spreckels & Bros. Company 
advanced moneys for financing the activities of 
Oceanic. At November 16, 1912, that company held 
the notes of Oceanic in the amount of $1,204,070.48, 
covering the advances and accrued interest. There 
was also accrued on that date interest on the notes 
in the amount of $79,623.91. According to the books 
of J. D. Spreckels & Bros. Company, $1,1138,782.50 
represented the amount of advances, whereas the 
balance of the face amount of the notes represented 
accrued interest on the advances. On November 16, 
1912, Oceanic issued or transferred the 23,647 shares 
of its stock then carried on its books as treasury 
stock to J. D. Spreckels & Bros. Company, in con- 
sideration for the cancellation and surrender to it 
by J. D. Spreckels & Bros. Company of the notes 
of Oceanic in the principal amount of $1,204,070.48, 
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together with accrued interest in the amount of 
$79,623.91. On the same date a certificate for the 
said shares was issued to J. D. Spreckels & Bros. 
Company. 

As a result of the above transaction, Oceanic made 
the following entries on its books of account: ‘‘On 
November 16, 1912, it charged ‘Bills Payable’ with 
the principal sum of said notes in the amount of 
$1,204,070.48 and charged ‘Interest Accrued on 
Notes’ with the accrued interest thereon in the 
amount of $79,623.91, the total of these two items 
in the amount of $1,283,694.39 being credited to an 
account entitled ‘Deficiency’; and the Treasury 
Stock account was credited with the balance re- 
maining in said account in the amount of $134,- 
210.26 and this amount was charged to said ‘De- 
ficiency’ account. On December 31, 1912, the balance 
of $973,500.00 remaining in the stock bonus account 
was written off and this amount was charged to 
said ‘Deficiency’ account.’’ 

From its incorporation 1n 1892, to September 26, 
1912, the stock of J. D. Spreckels & Bros. Company 
was entirely owned by J. D. and A. B. Spreckels, in 
equal amounts. On September 26, 1912, the said 
stock was transferred by the brothers, along with 
other property, to J. D. and A. B. Spreckels Se- 
curities Company in exchange for all of its capital 
stock. J. D. and A. B. Spreckels Securities Com- 
pany was the predecessor of Spreckels Company. 
The parties have stipulated that the capital stock 
of Oceanic was worthless as of September 26, 1912. 
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The acquisition and disposition of the 23,647 
shares of capital stock were the only transactions 
Oceanic ever had in its capital stock, other than the 
original issuance thereof. 

On the facts, it is the contention of the respondent 
that Oceanic realized a gain of $1,149,484.13, or 
otherwise reduced its operating deficit by that 
amount, upon the transfer of the 23,647 shares of 
its capital stock to Spreckels Company. ‘The re- 
spondent arrives at the said amount as follows: 


Principal amount of notes cancelled. ..$1,204,070.48 


Awecrued interest thereon.............. 19,625.91 
1,283,694.39 

Less bid in price on delinquent 
UOMO eee eet 134,210.26 
$1,149,484.13 


The petitioners contend that the said transaction 
was a capital transaction, which did not result in 
any realization of gain or otherwise reduce the op- 
erating deficit of Oceanic. 

The facts as to Oceanic disclose rather unorthodox 
capital financing. The original issue of 25,000 shares 
of $100 par value stock was subseribed for and in 
due course paid for in cash. Thereafter, and at a 
time when its capital was impaired, 25,000 addi- 
tional shares of stock were authorized and issued to 
stockholders pro rata and book entries were made 
to show corporate capital at $5,000,000, even though 
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no part of the additional $2,500,000, to offset the 
increase in the capital stock account, was paid in. 
Instead a ‘Stock Bonus Account”’ of $2,500,000 was 
set up, which, in the absence of other facts, might 
tend to indicate that the stockholders had _ sub- 
scribed for the added 25,000 shares of stock pro 
rata, at par, and that payment of the subscriptions 
would be made on ealls by the corporation over a 
period of time, as was done in the case of the orig- 
inal 25,000 shares. The facts show, however, that 
such was not the case, but that thereafter assess- 
ments were levied, not on the new issue of 25,000 
shares of stock, but on all shares equally, whether 
of the fully-paid original shares or the new shares. 
Six levies were made in all, and in each of the first 
four levies some shares failed to meet the assess- 
ments and the shares were taken over, ‘‘bid’’ in or 
forfeited, until at the conclusion of the six levies 
there were actually outstanding only 26,553 shares 
of stock and there had been paid in for the original 
25,000 shares and on assessments a total of $3,893,- 
604. The fact that the corporation saw fit to place 
the ‘‘bid’’ in shares on its books as treasury stock, 
at the amount of the unpaid assessments, plus a 
small amount of unexplained costs, for which the 
shares were forfeited or ‘‘bid’’ in, and further saw 
fit to continue these shares at par in its capital stock 
liability account, in no way changes the actual fac- 
tual picture. Regardless of bookkeeping entries in- 
dulged in, the facts were that there had been paid 
in on capital stock a total of $3,983,654 and there 
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were outstanding only 26,353 shares of stock of a 
total par value of $2,635,300. In other words, the 
net result of the issue of the additional shares of 
stock, the levies and collection of the assessments 
and the forfeiture or ‘‘bidding”’ in of the shares on 
which the assessments were not paid, was that ad- 
ditional payments on stock totaling $1,393,654 were 
received, with a net increase in shares of stock ac- 
tually outstanding of only 1,353 shares, having a 
total par value of only $135,300. It thus appears 
that to the extent of the amounts which had been 
paid in on the forfeited shares Oceanic had received 
substantial amounts as paid-in capital, but as to 
the forfeited shares, it no longer had any capital 
stock liability, the over-all result being that the 
financial condition of both Oceanic and the holders 
of the 26,353 shares of outstanding capital stock 
had been substantially improved. In that situation, 
it might, with some force, be contended that the 
payments which had been made on the forfeited or 
‘‘bid’’ in shares were, by such acquisition of shares, 
converted from capital to profits, thereby effecting 
a restoration of impaired capital or resulting in 
surplus profits available for distribution as div- 
idends. ‘The respondent, however, has advanced no 
such theory, and furthermore, under the general law 
of corporations, amounts which have been paid on 
forfeited shares may not be regarded as surplus 
profits, subject to distribution as dividends, or ap- 
plied in restoring impaired capital, though when re- 
lated to the reduction in capital stock still outstand- 
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ing there may have seemed to have been a realiza- 
tion of profits by the corporation. A statement of 
the general rule is found in section 5345, Volume 
11, Fletcher’s Cyclopedia of the Law of Private 
Corporations, which reads, in part, as follows: 


§5345.—Property or money representing cap- 
ital stock. 


Property or money which represents an in- 
vestment of the capital stock of a corporation, 
or of any part thereof, cannot be regarded as 
surplus profits, and distributed as dividends, 
irrespective of the financial condition of the 
corporation. When a person subscribes for or 
purchases shares of stock in a corporation, and 
pays a part only of the amount due thereon, 
and the shares are afterwards forfeited for non- 
payment of the balance, the amount paid 1s not 
profits, but a part of the capital, and cannot be 
divided among the stockholders. And the same 
is true of the proceeds of the sale by the cor- 
poration of shares of its own stock not previ- 
ously issued, and of money paid into the 
treasury of the corporation by certain of its 
stockholders for the purpose of strengthening 


3Hor cases where the question was whether a cor- 
poration realized taxable income upon forfeiture of 
shares for failure to pay the full amount of the sub- 
scriptions therefor, see Realty Bond Mortgage Co. 
v. United States (Ct. of Clms.), 16 Fed. Supp. 771; 
Commissioner v. Inland Finance Co., 63 Fed. (2d) 
860, aitmmine 23 B. TT. A. 199; and lihnois Rarral 
Credit Association, 3 B. T. A. 1178. 
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the company and adding to its working capital, 
and for which no additional stock is issued. 


The stockholders of a corporation have the 
right to a division of its capital among them, 
after payment of its debts, when the corpora- 
tion has been dissolved. 

Nor is the rule questioned that a surplus 
arising from a lawful reduction of the capital 
stock is available for dividend purposes and 
may be lawfully distributed as such. The fund 
thus distributed is sometimes called a ‘dividend,’ 
but it is very different from a dividend out of 
profits. 


Whether or not the parties have based their al- 
ternate computations of the ‘‘operating deficit’? of 
Oceanic on paid-in capital of $3,893,654 as of the 
date of issuance of the 23,647 shares to J. D. Spreck- 
els & Bros. Company, on November 16, 1912, is not 
at once apparent. Inasmuch, however, as the issue 
as to the amount of the ‘‘operating deficit’’ at 
March 1, 1913, has been submitted by stipulation of 
the parties on the narrow proposition whether the 
issuance of the 23,647 shares in consideration of the 
cancellation of Oceanic’s notes and the accrued in- 
terest thereon resulted in gain to Oceanie or other- 
wise reduced its ‘‘operating deficit,’? we have no 
occasion to look behind the stipulated results, how- 
ever computed. 

The 238,647 shares of stock were carried on the 
books of Oceanic as treasury stock. Treasury 
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shares are presently defined in section 278 of the 
Civil Code of California as ‘‘shares issued and 
thereafter acquired by the corporation, but not re- 
tired or restored to the status of unissued shares.”’ 
And while the authorities are not in complete agree- 
ment as to the procedure or method whereby a cor- 
poration may properly acquire and thereafter hold 
its shares as treasury stock, they do seem to agree 
that the holding of such shares is for use or dis- 
position by the corporation ‘‘in furtherance of cor- 
porate purposes,”’ or, differently stated, is for the 
purpose of subsequent sale to procure working cap- 
ital. See section 5099, Volume 11, Fletcher’s Cyelo- 
pedia of the Law of Private Corporations; Borg 
v. International Silver Co., 11 Fed. (2d) 147; Shores 
v. Dakota-Montana Oil Co. (N. D.), 237 N. W. 172; 
Maynard v. Doe Run Lead Co. (Mo.), 265 S. W. 
94; State ex rel, Moore v. Manhattan Verde Co. 
(Nev.), 109 Pac. 442. An apt analysis of the char- 
acter and substance of treasury shares is given by 
Justice Learned Hand, in his opinion in Borg vy. 
International Silver Co., supra, wherein he said, 
‘‘To carry the shares as a lability, and as an asset 
at cost, is certainly a fiction, however admirable. 
They are not a lability, and on dissolution could 
not be so treated, because the obligor and obligee are 
one. They are not a present asset, because, as they 
stand, the defendant [the corporation] cannot collect 
upon them. What in fact they are is an opportunity 
to acquire new assets for the corporate treasury by 
creating new obligations. In order to indicate this 
potentiality, it may be the best accounting to carry 
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them as an asset at cost, providing, of course, all 
other assets are so carried. * * * In any event there 
ean be no ambiguity in stating the facts more di- 
rectly * * *; that is, in treating the shares as not in 
existence while held in the treasury, except as a 
possible source of assets at some future time, when 
by sale at once they become liabilities and their pro- 
ceeds assets. It makes no difference whether this 
satisfies ideal account or not.’’ 

That the issuance of the 23,647 shares to J. D. 
Spreckels & Bros. Company on November 16, 1912, 
was in character a capital-producing transaction 
and in no way resulted in the realization of gain or 
a restoration of Oceanic’s imparied capital, is not, 
in our opinion, open to doubt. Looking to realities, 
the acquisition of these shares was not the purchase 
by Oceanic of an asset. While they are described as 
having been ‘‘bid’’ in for the amount of the unpaid 
assessments against them, and Oceanic carried them 
at a book cost equal to the amount of such unpaid 
assessments, plus a small amount of unexplained ex- 
penses, the effect of their acquisition was that of 
forfeiture for failure to pay the assessments or calls 
against them, made apparently in accordance with 
the terms of their original issue. In their reacquisi- 
tion there was no outgo from either capital or 
profits, and the cost figures on Oceanic’s books were 
accounting entries, nothing more. Certainly, on the 
facts here, these shares in the hands of Oceanic had 
no function or substance, and served no purpose, 
except for future sale or issue for the production of 
eapital, with the attendant result that upon sale or 
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issue they would likewise become an added capital 
stock liability. In order for the transaction to re- 
sult in a realization of gain or otherwise reduce 
Oceanic’s ‘‘operating deficit,’’ as the respondent con- 
tends, it seems to us inescapable that Oceanic must 
come out of the transaction with either an increase 
in assets over what it had before and without an 
attendant increase in liabilities, or the assets which 
it did have must have been freed or released, to 
some extent, of the liabilities which enter into the 
computation of capital and surplus. Plainly no 
such results ensued. To put the transaction in its 
best light, from the standpoint of the respondent, it, 
at the most, resulted in change of a notes payable 
and accrued interest liability into a capital stock 
liability of equal or greater amount. In determin- 
ing whether there are net profits from which div- 
idends must be declared, the capital stock hability 
must be taken into account, just as would a notes 
payable liability. Section 5335, Volume 11, Fletcher’s 
Cyclopedia of the Law of Private Corporations, 
supra. Such being the case, the change here could 
not possibly have resulted in gain or in the restora- 
tion of impaired capital. In reaching this coneclu- 
sion, we do not overlook the cases wherein it has 
been decided that a corporation may, and in some 
instances has, realized taxable gain upon the ac- 
quisition and resale of its own shares. See and com- 
pare The M. Conley Co., 6 T. C. 250; Rollins Bur- 
dick Hunter Co., 9 T. C. 169; Cluett, Peabody & 
Co., 3 TI’. C. 169; Dr. Pepper Bottling Company of 
Mississippi, 1 T. C. 8. Neither do we decide that a 
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corporation may not traffic in its own shares in such 
manner that some part of the proceeds from a re- 
sale of such shares would properly go to profits, 
rather than to the enhancement of its capital fund. 
We do conclude, however, that such was not the re- 
sult of the transaction here in question. 

The last issue presents the question whether upon 
liquidation of Monterey County Water Company 
and Seventh and Hill Building Corporation, wholly- 
owned subsidiaries of Spreckels Company, deficits 
resulting in impairment of capital after February 
28, 1913, were, under the rule in Sansome v. Com- 
missioner, 60 Fed. (2d) 931, continued as a deficit to 
Spreckels Company which would have to be restored 
out of Spreckels Company profits in computing the 
earings and profits of Spreckels Company after Feb- 
ruray 28, 19138. The Monterey County Water Com- 
pany was dissolved on November 18, 1936, and on 
that date its capital was impaired by reason of op- 
erating losses after March 1, 1918, in the amount of 
$47,030.64. Seventh and Hill Building Corporation 
was dissolved on December 13, 19388, and when dis- 
solved, its capital was impaired by operating losses 
sustained after February 28, 1913, in the amount of 
$98,594.01. 

These liquidations were within the meaning of 
section 112 (b) (6) of the Revenue Acts of 1936 
and 1938, respectively, which provides for the non- 
recognition of gain or loss upon such transactions. 

On authority of Commissioner v. Phipps, 336 U. 
S. 410, reversing 167 Fed. (2d) 117, we hold that the 
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operating deficits of the above-mentioned subsidi- 
aries transferred upon their liquidation to the par- 
ent company do not serve to reduce the latter’s ac- 
cumulated earnings or profits available for distribu- 
tion as taxable dividends in the years involved 
herein. Effect thereto, and also effect to the appro- 
priate schedules contained in the stipulation, will 
be given in the recomputation under Rule 50. 

The extent to which the distributions made by 
Spreckels Company in 1938, 1939 and 1940 were 
paid out of its earings or profits available for distri- 
bution as dividends, will be determined pursuant to 
this opinion and the appropriate schedules contained 
in the stipulations, under Rule 50. 

Review by the Court. 

Decisions will be entered under Rule 50. 


Tyson, J. concurring: 


I agree with the result reached in the majority 
opinion on the first and third issues. I also agree 
with the result reached on the second issue that 
Oceanic’s acquisition and subsequent disposition of 
shares of its own capital stock were a capital trans- 
action which did not result in the realization of 
profits or otherwise reduce the then existing impair- 
ment of capital of Oceanic. However, I do not agree 
that the record establishes the existence of the basic 
fact upon which the opinion’s rationale on this issue 
is predicated; that fact being that the shares of 
stock against which the assessments had been levied 
were acquired by Oceanic by forfeiture. That the 
rationale of the opinion is based on such a basic fact 
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is clearly shown by a statement in the opinion made, 
after citation of authorities as to the effect of for- 
feiture of stock and some subsidiary questions. That 
statement is as follows: 


* * * Looking to realities, the acquisition of 
these shares was not the purchase by Oceanic 
of an asset. While they are described as having 
been ‘‘bid’’ in for the amount of the unpaid as- 
sessments against them, and Oceanic carried 
them at a book cost equal to the amount of such 
unpaid assessments, plus a small amount of un- 
explained expenses, the effect of their _acquisi- 
tion was that of forfeiture [Emphasis supplied ] 
for failure to pay the assessments or calls 
against them, made apparently in accordance 
with the terms of their original issue. In their 
reacquisition there was no outgo from either 
capital or profits, and the cost figures on 
Oceanic’s books were accounting entries, noth- 


me more: * * * 


If it were shown as a fact that the shares in 
question were acquired by Oceanic by forfeiture, as 
the majority opinion finds they were, I would not 
disagree with the rationale of that opinion on the 
second issue. However, not only is the fact that 
Oceanic acquired the shares by forfeiture not shown 
by the record, but also they are affirmatively shown 
to have been acquired by purchase and not by for- 
feiture. since the written stipulation of the parties 
on this point is as follows: 
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The shares of stock on which the assessments 
listed in the preceding schedule had not been 
paid were bid in by the corporation pursuant 
to delinquency sale [iimphasis supplied] and 
thereafter carried on its books as treasury stock 
in the amount of $134,210.26. Said $134,210.26 
represented the total of the unpaid assessments 
for which these shares were bid in together 
with charges in connection therewith. * * * 

From the above quoted stipulation it clearly ap- 
pears that the assessed shares were acquired by 
Oceanic by purchase for a consideration, and this 
being so, I think that proper consideration of this 
issue can be had only on the established facts: (1) 
That there was a purchase of the assessed shares by 
Oceanic, and (2), of course, that there was a resale 
of them thereafter by Oceanic. When so considered 
I think disposition of the issue should be in favor 
of the petitioners under authority of a long line of 
eases holding that, as a general rule of law, when a 
purchase and subsequent resale of its own stock are 
made by a corporation no gain or loss to the cor- 
poration is realized thereby. Simons & Hammond 
Manufacturing Co., 1 B. T. A. 803, a leading case; 
Cooperative Furniture Co., 2 B. T.. A. 165; Atlantic 
Carton Corporation, 2 B. T. A. 380; Hutchins Lum- 
ber & Storage Co., 4 B. T. A. 705; Farmers Deposit 
National Bank, 5 B. T. A. 520; H. S. Crocker Cos 
) Bb. T. A. 537; Interurban Construction Co. 5 
ib, . A. 529; Liberty Agency Co, 5 B. Tl. Anriee 
Union Trust Co. of New Jersey, 12 B. T. A. 688; 
and 105 West 55th Street, Inc., 15 B. T. A. 210. 

There is no question that the transaction here in- 
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volved is not one where ‘‘a corporation deals in its 
own shares as it might in the shares of another cor- 
poration’’ even if the principle set out in these 
words in the amendment of May 2, 1934, to the regu- 
lations applied to the transactions here involved 
which took place many years before the date of the 
amendment, for the reasons that: Oceanic pur- 
chased its own shares at a delinqueney sale necessi- 
tated by failure of some of its stockholders to pay 
assessments levied on their stock; Oceanic held the 
purchased shares comprising almost one-half of its 
total authorized and issued stock as treasury stock 
for a period of six or seven years before its resale; 
when the resale was made Oceani¢ was insolvent and 
its shares were worthless; and no other purchases 
or sales of its own shares were ever made by 
Oceanic, except in the sale of its original issues. 

Briefly stated, the error in the majority opinion 
on this issue is, I think, that it has applied a prin- 
ciple of law premised upon a basic fact, i.e., that 
Oceanic acquired the assessed stock by forfeiture— 
which fact is affirmatively shown not to have existed 
—whereas, I think a different principle of law 
should be apphed and premised upon the real facts 
affirmatively shown to have existed, 1.¢., that Oceanic 
acquired the stock by purchase at the delinquency 
sale and thereafter sold the stock thereby bringing 
the transactions within the general rule of law 
established by the above cited authorities, that a cor- 
poration realizes no gain from a purchase and resale 
of its own stock. 

Leech, J., agrees with this concurring opinion. 
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I can not agree with the majority that in deter- 
mining earnings or profits accumulated after Feb- 
ruary 28, 1913, pre-March 1, 1913, operating deficits 
impairing capital must be restored out of subequent 
earnings or profits. 

We are here concerned not with a corporation or 
its accounting methods, but with the taxation of a 
stockholder who has received distribution of ¢or- 
porate earnings which were actually earned since 
February 28, 1913. In my opinion, such stockholder 
is taxable thereon, under clear legislative mandate. 

The majority opinion cites various cases which in 
nowise involve or decide the present question: Foley 
Securities Corporation, 38 B. T. A. 1036; aff’d., 106 
Fed. (2d) 731, involved dividends paid credit of a 
personal holding company, and distinguishes the 
present situations by holding that there is no accum- 
ulation of earnings or profits until an operating loss 
is made good ‘af tmeurred after March 1, 1913.’’ 
(Italics supplied.) The corporation therein was or- 
ganized in 1928, so our question could not there 
oceur. The same is true of Arthur C. Stifel, 29 
B. 'T. A. 1145, and Commissioner v. W. S. Farish & 
Co., 104 Fed. (2d) 833 In Roy J. Kinnear, 36 
B. T. A. 153, there was on March J, 1913, a paid-in 
surplus of about $2,500,000, and the question was the 
effect of later operating losses. Loren D. Sale, 35 
B. T. A. 938, involved a stipulation of operating 
loss for the period after March 1, 1913, computed 
on March 1, 1913, values, and it was held that such 
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stipulation does not show that capital or paid-in 
surplus was ever impaired. So the present question 
as to restoration of lost capital out of subsequent 
earnings was not at issue. In Crystal Ice Co., 14 
B. T. A. 682, relied on by the Sale case, supra, 
though the corporation was organized in 1912, there 
was from organization up to December 31, 1914, an 
earned surplus of about $23,000 and the deficits in- 
volved were incurred later. In J. L. Washburn, 16 
Bb. T. A. 1091, also cited in the Sale case, it appears 
that the deficit involved was incurred in 1923. Ob- 
viously such cases do not reach our difficulty here, 
and I find no help in them. Hadden v. Commissioner, 
49 Fed. (2d) 709, also so cited, is indeed to the con- 
trary, for examination thereof reveals that the cor- 
poration had, as in this case, an operating deficit, up 
to March 1, 1913, of about $500,000, and from that 
date to April 30, 1917, an operating loss of $329,- 
049,22. Yet in computing corporate earnings and 
profits on the question of taxability of dividends the 
Court subtracted, from later earnings, only the 
$329,549.22 and not the $500,000. That this was in- 
tended is shown in the following language: 


* * * Operating losses sustained after March 
1, 1913, must be deducted from profits realized 
after that date before they can be a taxable 
profit * * * . (Italics supplied.) 


The Court says this, and, as above seen, does not 
deduct pre-March 1, 1918, operating loss, though in 
the previous sentence it had broadly said: 
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* * * Dividends paid while there is an op- 
erating deficit should be deemed to be from 
capital or paid-in surplus * * * . 


This generality, shown so to be by the Court’s next 
language, above quoted, and its action, appears to be 
the ratio decidendi of the majority here, 1.e., that as 
a general proposition dividends paid in the face of 
an operating deficit should be regarded as from cap- 
ital, or paid-in surplus. With this broad concept I 
do not disagree. But we here have a question of 
the effect for income tax purposes of the date March 
1, 1913, and what Congress intended. Neither the 
general concept, nor cases involving only post- 
March 1], 19138, deficits afford us hight. Indeed such 
eases, above distinguished, seem inherently based 
upon the idea that, within the intendment of ‘‘earn- 
ings or profits accumulated after February 28, 
1913,’’ there was no accumulation, because no net 
accumulation, due to deficits within that period. 
This is shown in the references to the definition of 
dividend in section 115 in such eases as Foley Se- 
curities Corporation, Roy J. Kinnear, and Loren 
D. Sale, supra. 

Since the money here involved as distributed to 
stockholders was in fact earned by the corporation 
since February 28, 1913, it is to be presumed that 
Congress, intending to use its taxing power to the 
fullest extent, intended to tax such funds. Irwin v. 
Gavit, 268 U. S. 161; Helvering v. Stockholms En- 
skilda Bank, 293 U. 8. 84. In Frank D. Darrow, 8 
Ie ER A276, We said: 
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Though Congress exempted from taxation as 
dividends or otherwise, distributions of earn- 
ings accumulated prior to March 1, 1913, at the 
same time it so defined taxable dividends as to 
include every distribution of earnings accumu- 
lated since February 28, 1913, in whatever form 
the distribution might be made. The intention 
of Congress to tax as dividends, distributions, 
however made, of earnings since February 28, 
1913, is evident from the broad and compre- 
hensive language of the definition and the spe- 
cific inclusion of stock dividends to the extent 
of such earnings. * * * 


Eisner v. Macomber, 252 U. S. 189, held stock divi- 
dends non-taxable. After March 1, 1918, ‘‘dividends 
declared and paid * * * whether out of current earn- 
ings or profits accumulated prior to that date [not 
here involved] constituted income to the stockhold- 
ers and not capital and were taxable as income if the 
Congress saw fit to impose the tax.’’ Helvering v. 
Canfield, 291 U. 8S. 163. Did Congress so intend? 
The petitioner here is seeking immunity from tax, 
that is, is seeking an exemption, a matter of legis- 
lative grace. She has, therefore, the burden of show- 
ing a clear and unambiguous statutory right to sueh 
exemption from tax. Wright v. Georgia R. R. & 
Banking Co., 216 U. S. 420; New Colonial Ice Co. 
v. Helvering, 292 U.S. 4385; White v. United States, 
305 U. 8. 281. Exemptions ean not rest on implica- 
tion, doubt, or ambiguity; United States v. Stewart, 
311 U. 8. 60; or inference, Pacific Co., Ltd. v. John- 
son, 285 U. 8. 480. 
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The majority view here is seen as resting on noth- 
ing else. The most that appears to be relied on is 
possible ambiguity in the word ‘‘accumulation,’’ in 
Section 115 of the Internal Revenue Code. Section 
115, defining dividends, not only fails to provide for 
exemption from taxation of dividends to the extent 
there were pre-March 1, 1913, operating or capital 
deficits, but affirmatively defines dividend as being, 
inter alia, a distribution out of ‘‘earnings or profits 
accumulated after February 28, 1913’’; and, what is 
even more significant, in providing exemption from 
tax, as to the period before March 1, 1918, carefully 
limited itself to providing that ‘‘any earnings or 
profits accumulated, or increase in value of prop- 
erty accrued before Mareh 1, 1913, may be distrib- 
uted exempt from tax * * *.’’ ‘‘Inclusio unius est 
exclusio alterius’’ never applied more clearly. The 
exemption desired by the petitioner is excluded. The 
statute, instead of showing the clear right to exemp- 
tion which petitioner must show, to the contrary 
clearly negatives such right. It is to be noted also, 
in the language last quoted, the recognition of 
‘earnings or profits accumulated * * * before March 
1, 1913,’’—a plainly intended contrast to ‘‘earnings 
or profits accumulated after February 28, 1913,’ in 
the preceding subsection, 115(a). Yet the majority 
view, insofar as it is able to rely on section 115 at 
all, is that (because of general ideas of corporate 
profit existing only after repairment of capital and 
because the cited cases above-mentioned hold that 
post-February 28, 1913, operating losses may be re- 
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eouped out of earnings and profits before accumu- 
lation of profits to pay taxable dividends) ‘‘there 
ean be no accumulation of post-February 28, 1913, 
profits for the purpose of distributing taxable div- 
idends, until impaired capital at March 1, 1913, has 
been restored.’’ But this only amounts to the argu- 
ment that on this tax question, before taxable divi- 
dends can be paid, there must be net profits from 
the inception of the corporation, and that though 
Congress defined a dividend as from accumulations 
after February 28, 1913, and used ‘‘aceumulated’’ 
to refer to two distinct periods, before and after that 
date, yet the word must be held to refer to and en- 
compass the whole corporate life so that, for present 
tax purposes, there is no accumulation of earnings 
and profits because of capital impairment in the 
earlier period. But the statute does not say ‘‘profit”’ 
or ‘‘net profit’? or ‘‘net profit [or net accumula- 
tions] over corporate life,’’ but only ‘‘earnings or 
profits accumulated after February 28, 1913.’’ The 
text of the Canfield case indicates that the petitioner 
there made the same argument as here, for the Court 
says: ‘‘The argument for the stockholders stresses 
the word ‘accumulated.’ We think that the expres- 
sion is made to earry too heavy a burden.’’ 

In my opinion, the language of section 115 obvi- 
ously and affirmatively refutes the majority view. 
It subjects all of the net accumulations of earnings 
or profits after February 28, 1913, to taxable distri- 
bution. Under the Canfield case, where deficits 
apply against Mareh 1, 1913, surplus, later lost, 
and not against later earnings, we see even more 
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than the post-March 1, 1918, net so subjected to tax. 
It does not carve out or except any amount equiv- 
alent to operating deficits or capital losses prior to 
that date. The only provision of that nature, or as 
to the earler period, 1s as to tax-free distribution of 
earnings or profits as to the time before February 
28, 1913. In addition to the above reasons for so 
believing, I note that section 115(b) also states that 
‘‘for the purposes of this chapter every distribu- 
tion is made * * * from the most recently aeccumu- 
lated earnings or profits’’; further that earnings or 
profits accumulated before March 1, 1918, may be 
distributed only after distribution of those accumu- 
lated after that date. It is clear that Congress had 
a concept of ‘‘accumulation’’ as being in three chron- 
ological categories, completely contrary to the ma- 
jority’s idea of considering the corporate life, even 
prior to March 1, 1913, as one continuous period of 
accumulation. It seems to me impossible to read 
section 115(a) and to conclude that ‘‘accumulated 
after February 28, 1913,’’ means accumulated both 
before and after that time, when the word is used 
as to three distinct periods. Accumulation may be 
recent, may be back to February 28, 1913, and may 
be before that date. And so far as the phrase ‘‘earn- 
ings or profits’? is concerned a corporation has 
profits, taxable profit, despite earlier deficits. Long 
Beach Improvement Co., 5 B. T. A. 590. There it 
was held that although net income of a corporation 
for 1920 was insufficient to wipe out a pre-existing 
deficit (‘‘for several years prior to 1919’’) never- 
theless such income was taxable to the corporation. 
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This can only mean that the corporation actually 
had ‘‘earnings or profits’? for 1920 despite its pre- 
vious deficit. How then can it be said that such 
corporation did not have ‘‘earnings or profits”’ 
within the definition of dividend in section 115? In 
the Long Beach case the Court disagreed with the 
petitioner’s contention that net income was some- 
thing different when applied to a corporation from 
‘‘oain, net gain, profit, net profit.’’ Thus we see that 
that corporation had net profit for 1920 despite 
earlier capital deficits. It would in that respect be 
immaterial whether those deficits were before or 
after March 1, 1913. In Cranson v. United States, 
146 Fed. (2d) 871, Long Beach Improvement Co., 
supra, was cited and approved. It is relied on for 
the above conclusion in Foley Securities Corp., 
supra, (one of the cases relied on by the majority 
here), where we said: 


* * * There is no doubt that the term ‘‘in- 
come’’ as used in the Sixteenth Amendment is 
broad enough to cover current corporate income 
even though a deficit may exist. Congress can 
and does impose a tax on such income. * * * 


In my view, not only is there within section 115 
accumulation, but accumulation of ‘earnings or 
profits’? after February 28, 1913, though there is 
eapital impairment prior to that date. 

In Helvering v. Canfield, supra, the Court had, as 
it said, no case of impairment of capital but it also 
said ‘‘We are dealing with a distribution of aceumu- 
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lated profits.”’ They referred to profits accumulated 
from 1917 to 1928. The Court continued: 

* * * When a corporation continued in busi- 
ness after March 1, 1918, the dividends it later 
declared and paid to its stockholders, whether 
out of current earnings or from profits accumu- 
lated prior to that date, constituted income to 
the stockholders, and not capital, and were tax- 
able as income if the Congress saw fit to impose 
the tax, Lynchv. Hornby, 247 U.eSm339; 2 
Se Olin 542, G21, Key 1149) * * * 


I suggest that Congress has clearly, in section 115, 
seen fit to impose the tax, and that the majority has 
not demonstrated otherwise. 

In the Canfield case the Court had the question 
whether earnings or profits actually earned in 1917- 
1923 should be distributed tax free, because of a 
theory that they should go to replace earlier losses 
of surplus which had existed on March 1, 1913. The 
Court held that the surplus, embarked in the busi- 
ness after March 1, 1913, had actually been lost and 
referring to the contention that later distributions 
should replace the loss, as: ‘‘immunity is sought 
from the taxation of an equivalent amount of profit 
subsequently earned,’’ denied the immunity. The 
following language from the Court is highly perti- 
nent here: 

Paragraphs (a) and (b) of section 201 dis- 
close a single purpose, and are to be construed 
in harmony with each other. They show that the 
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Congress was careful to arrange its plan so 
that the right to receive, free of tax, a distribu- 
tion of surplus accumulated prior to March 1, 
1913, should not be exercised in such a fashion 
as to permit profits accumulated after that date 
to escape taxation. 'T’o that end the Congress 
provided that ‘‘every distribution is made out 
of earnings or profits, and from the most re- 
cently accumulated earnings or profits, to the 
extent of such earnings or profits accumulated 
since February 28, 1913.’’ Then follows the 
exemption which ts strictly limited to a distri- 
bution of profits accumulated prior to March 1, 
1913. Nothing is said as to a restoration of 
those profits out of subsequent earnings if the 
former have been lost. (Italies supplied.) 


I emphasize that the Court not only refers to the 
matter as an exemption, but also that it says that it 
is strictly limited to distribution of pre-March 1, 
1913, profits. Nothing is said 1n section 115(a) as to 
restoration of lost profits or about subsequent earn- 
ings, or as to restoration of lost pre-March 1, 1913, 
capital therefrom. Again the Court: ‘‘But the ac- 
tual course of events is not to be ignored.’’ It seems 
clear that the case stands for the proposition that 
corporation profits actually accumulated after March 
1, 1913, were by Congress subjected to tax. Just as 
the right to receive, free of tax, surplus accumulated 
before March 1, 1913,’’ should not be exercised in 
such fashion as to permit profits accumulated after 
that date to escape taxation’’ so, in my view, the 
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general concept of capital repairment should not be 
so strained (here as to a period prior to February 
28, 1913), as to overthrow the text and intendment 
of section 115, and cause exemption from tax. 
Exemption from tax ‘‘strictly limited’’ ean not en- 
compass such an end. I can not conceive why, if loss 
of surplus accumulated on March 1, 1913, is not in 
the Canfield case permitted to work such an effect, a 
still earlier loss of capital, prior to March 1, 1913, 
should be accorded a different result, and profits ad- 
mittedly earned since the inception of income tax 
be freed from tax. 

In Hoffman v. United States, 538 Fed. (2d) 282, 
the corporation had a pre-March 1, 1913, operating 
loss of about $211,000, and a profit of $132,000 from 
March 1, 1913, to December 31, 1913. In the course 
of the opinion the Court says: 


* * * Tf the profit of 1913 had been distrib- 
uted in that year, we think it would have been 
taxable, notwithstanding there was an operating 
deficit prior to March 1 of that year. * * * 


The corporation’s assets had increased in value, 
prior to March 1, 19138, and the opinion holds that 
such increase was distributable free of tax in 1917, 
but nowhere do I find the taxable amount, of a 
dividend paid in 1917, affected by the $211,000 pre- 
March 1, 19138, operating loss, though other distribu- 
tions and profits and losses after 1913 had to be 
considered in fixing the amount. 

The majority finds Chapman v. Anderson, 11 F. 
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Supp. 918, in point. The petitioner on brief called 
this ‘“‘the only ease in which this case has been 
squarely decided.’’ Yet there the Court was con- 
cerned only with whether an entry on corporate 
books writing up assets by $274,838.97, to reflect 
value on March 1, 1913, was earnings or profits ap- 
pheable to reduce an operating deficit of that date 
so as to affect taxability of distribution on stock in 
1925-1926—and the Court held it was not. The 
present question seems not to have been presented. 
‘The only point at issue is the interpretation to be 
given to the write-up of the sum of $274,838.97.” 
The Court did no more than assume, without analy- 
sis of the problem, that pre-March 1, 1913, operating 
cleficits must be restored, the same as post-March 1, 
1913, deficits. 

In Frank D. Darrow, supra, we held that because 
there was in the Revenue Act of 1921 no provision 
excluding liquidating distributions from earnings or 
profits since February 28, 1913, from general statu- 
tory definition of dividend, they were above capital 
to be taxed as dividends. We said: 


Again we find clearly expressed the intention 
of Congress to tax as a dividend every distribu- 
tion of earnings accumulated since February 
28, 1913, in whatever form or manner made, 
and in the absence of a contrary intent appear- 
ing from the Act, a liquidating distribution of 
such earnings would be taxable as other divi- 


aende * ** 
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The Darrow case is cited and approved in Mc- 
Caughn v. McCahan, 39 Fed. (2d) 3, and various 
other cases to the same effect. 

Thus it is seen that a definite statutory provision 
(such as has been in the revenue acts since 1924, as 
to liquidating distributions) is necessary to exclude 
any dividend from the broad sweep of Congressional 
intent and the language found in section 115(a). 
The majority points to no statute, except to the ex- 
tent that it interprets ‘‘accumulated’’ in section 
115(a), but relies on general ideas not related to the 
revenue acts since 1913. 

Again, I note that the regulations, e.g., Regula- 
tions 94, Section 115, have long set forth the require- 
ments of a dividend, and among other statements 
we find that a distribution of earnings or profits 
accumulated prior to March 1, 1913, is not a divi- 
dent; also that in determining source of a distribu- 
tion, earnings or profits accumulated prior to March 
1, 1913, are to be considered only ‘‘after all the 
earnings or profits of the taxable year and all the 
earnings or profits accumulated since February 28, 
1913, have been distributed.’’ Again: ‘‘A loss sus- 
tained for a year prior to the taxable year does not 
affect the earnings or profits of the taxable year’’ 
(with discussion of exceptions not here pertinent. 
No exception is made as to pre-March 1, 1913, capi- 
tal impairment). These provisions of the regula- 
tions seem to me to show that dividends are there 
construed as not to require consideration of capital 
losses in the pre-March J, 1913, period. The idea ap- 
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proved by the majority is not set forth in the regu- 
lations, just as it is found lacking in the statute. 
The repeated reenactment of the statute so econ- 
strued by the regulations, gives to them the effect of 
law, and precludes the interpretation given by the 
majority. Helvering v. R. J. Reynolds Tobaceo Co., 
306 U. S. 110. Congress, in my view, did not con- 
template immunity from taxability of earnings after 
March 1, 1913, by deduction of eapital invested, but 
already lost by that date. The capital as it stood at 
that date appears to me properly the source of later 
income. Income is “fruit born of capital.’’ United 
States v. Safety Car Heating & Lighting Co., 297 
U.S. 88. The part earlier lost was not risked in the 
business after February 28, 1913, as was the March 
1, 1913, surplus in the Canfield case. 

Under section 113(a) (14) the stockholder may 
take either cost or March 1, 1913, fair market value, 
whichever is greater, as his basis, for determining 
gain, and the section provides that in determining 
such value due regard shall be given to value of the 
corporate assets. The stockholder can be taxed with 
gain, only above his pre-March 1, 1913, cost, and not 
above value on that date, if less than cost. Good- 
rich v. Edwards, 255 U. 8. 527. He 1s, therefore, 
both by the statute and the constiutional principle 
as laid down in the Goodrich case, protected against 
pre-March 1, 1913, depreciation in value in his stock, 
in the computation of profit or loss, upon sale. I, 
therefore, discern no reason for allowing him non- 
taxabilitv, with the attendant adjustment downward 
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of his base, when he receives a dividend, sufficient to 
override the plain statutory definition of dividend 
as distribution of post-February 28, 1913, profits. 
He is, in effect, not affected, in the end, by the pre- 
February 28, 19138, operating deficit affecting value 
of his stock, since he may take cost, at an earlier 
date, as basis, and the majority view would merely 
accelerate recovery of a part of his basis, deferring 
tax until disposition of the stock. Ground therefor, 
contrary to the text of section 115, does not appear. 
March 1, 1918, has a definite meaning for income tax 
purposes, and general ideas of corporate accounting 
are subject thereto and to the language of section 
115. I am not assisted, on this question, by Willecutts 
v. Milton Dairy Co., 275 U. 8. 215, as to invested 
eapital and excess profits. It states specifically that 
Long Beach Improvement Co., supra, “‘is not of 
moment. The deductions from gross income allowed 
by that Title [Title 2 of the Revenue Act of 1918, 
as to income tax] do not refer to invested eapital, 
surplus or undivided profits, and its provisions 
throw no light upon the meaning of those terms as 
used in Title 3 providing for an excess-profits tax.”’ 
Lynch v. Hornby, 247 U. 8. 339, though based on 
the Act of 1918, and with no reference to the par- 
ticular question here, is opposed to the majority 
view, though therein cited; for it stands for the 
principle that under the broad definition of income, 
Congress was at liberty to tax all dividends declared 
and paid in the ordinary course ‘‘after taking effect 
of the act (March 1, 1913),’’ even though derived 
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from pre-March 1, 1913, earnings, unless as later in 
the income tax Acts of 1916 and 1917, Congress saw 
fit specifically to except such pre-March 1, 1918, 
earnings from taxation. So here, without a statute 
of similar import, it 1s submitted that operating 
deficits prior to the effective date of the first income 
tax act have not been given tax-immunizing effect, 
in the face of the broad definition of dividend in 
section 115(a) and the Congressional intent to use 
its full taxing power. To point up my view, above 
expressed, that “‘accumulation’’ is separately ap- 
plied to the post-February 28, 1913, period, Lynch 
v. Hornby itself does so; for, discussing undivided 
profits before declaration of a dividend, it is said: 


This treatment of undivided profits applies 
only to profits permitted to accumulate after 
the taking effect of the act, since only with re- 
spect to these is a fraudulent purpose of evad- 
ing the tax predicable. Corporate profits that 
accumulated before the act took effect stand on 
a different footing. * * * (Emphasis supplied.) 


I would not diminish earnings or profits in fact aec- 

cumlated since February 28, 1913, by capital deficits 

prior thereto, and, therefore, I respectfully dissent. 
Arnold and Opper, JJ., agree with this dissent. 


Served Dee. 21, 1949. 
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The Tax Court of the United States 
Washington 


Docket No. 5333 


GRACE H. KELHAM, 
Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


DECISION 


Pursuant to the Court’s Findings of Fact and 
Opinion, promulgated December 20, 1949, the re- 
spondent herein filed a computation of tax on Feb- 
ruary 28, 1950, and the petitioner on the same date 
filed an acquiescence in the respondent’s computa- 
tion. In accordance therewith it is 

Ordered and Decided: That for the year 1940 
there is an overpayment in income tax of $59,424.62, 
which amount was paid after the mailing of the 
notice of deficiency. 


Enter: 
/s/ BOLON B. TURNER, 
Judge. 


Entered Mar. 14, 1950. 
Served Mar. 15, 1950. 
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In the United States Court of Appeals 
for the Ninth Cireuit 


T. C. Docket No. 5333 


COMMISSIONER OF INTERNAL REVENUE, 


Petitioner on Review, 
VS. 


GRACE H. KELHAM, 
Respondent on Review. 


PETITION FOR REVIEW 


To the Honorable Judges of the United States Court 
of Appeals for the Ninth Circuit: 


The Comissioner of Internal Revenue hereby peti- 
tions the United States Court of Appeals for the 
Ninth Cireuit to review the decision entered by The 
Tax Court of the United States on March 14, 1950, 
‘‘That for the year 1940 there is an overpayment in 
income tax of $59,424.62”’ in respect of the Federal 
income tax liability of Grace H. Kelham, the above- 
named respondent on review. This petition for re- 
view is filed pursuant to the provisions of Sections 
1141 and 1142 of the Internal Revenue Code. 

The respondent on review, Grace H. Kelham, is a 
resident of California whose mailing address is 1110 
Crocker Building, San Francisco, California. Re- 
spondent’s Federal income tax return for the calen- 
dar vear 1940, the taxable year here involved, was 
filed with the Collector of Internal Revenue for the 
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First District of California, whose office is located 
in San Francisco, California, and within the juris- 
diction of the United States Court of Appeals for 
the Ninth Circuit where this review is sought. 


Nature of Controversy 


During the taxable year 1940 the respondent on 
review was the owner of 6 shares of stock of J. D. 
and A. B. Spreckels Company and voting trust cer- 
tificates representing 972 shares of the capital stock 
of said company, in respect of which shares she re- 
ceived during the year 1940 distributions in the 
amount of $66,504.00. The respondent was also the 
beneficiary of a trust among the assets of which 
trust were voting trust certificates representing 
1,340 shares of the capital stock of J. D. and A. B. 
Spreckels Company. As a part of her share of the 
distributable income of said trust for the year 1940, 
the respondent received from the trustees, as her 
net share of distributions made to the trust by the 
J. D. and A. B. Spreckels Company in 1940 on said 
1,340 shares, the sum of $45,560.00. In her Federal 
income tax return for the year 1940 the respondent 
returned as taxable income only $11,922.64 in respect 
of the shares of J. D. and A. B. Spreckels Company 
owned directly by her and only $10,327.56 in respect 
of her share of distributions made to the trust. In 
his redetermination of the respondent’s tax lability 
for the year 1940 the Commissioner increased the 
distributions returned by the respondent to their 
full amounts. 
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It was the taxpayer’s contention before The Tax 
Court of the United States, among other things, that 
in determining the percentages or amounts of the 
distributions made by the J. D. and A. B. Spreckels 
Company which represented taxable dividends in 
the hands of the recipients thereof it is necessary 
to first restore out of subsequent earnings and profits 
the pre-March 1, 1913, accumulated operating losses, 
or deficits, of the predecessor of J. D. and A. B. 
Spreckels Company and its affiliated companies. 
The Commissioner contended, on the other hand, 
that operating deficits as of March 1, 1913 may not 
be restored by subsequent earnings and profits in 
determining the amount of earnings or profits ac- 
cumulated after Feburary 28, 1918, which would 
constitute taxable dividends to the recipients in 
whole or in part. The Tax Court of the United 
States disagreed with the Commissioner’s determin- 
ation and allowed the restoration of pre-March 1, 
1913, accumulated operating losses for the purpose 
of determining the amount of subsequent earnings 
and profits available for distribution as taxable divi- 
dends. 


/s/ THERON L. CAUDLE, 
Assistant Attorney General. 


/s/ CHARLES OLIPHANT, 
Chief Counsel Bureau of Internal Revenue, Attor- 
neys for Petitioner on Review. 


Received and filed June 2, 1950, T.C.U.S. 
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The Tax Court of the United States 
Docket No. 5334 


LEILA H. NEILL, 
Petitioner, 
vs. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 
PETITION 


The above named petitioner hereby petitions for 
a redetermination of the deficiency set forth by the 
Commissioner of Internal Revenue in his notice 
of deficiency (San Francisco—IRA :90D-LB) dated 
May 26, 1944, and as a basis of her proceeding 
alleges as follows: 


1. Petitioner is an individual, whose mailing 
address is 1110 Crocker Building, San Francisco, 
California. The return for the period here in- 
volved was filed with the Collector for the First 
District of California. 


2. The notice of deficiency (a copy of which 1s 
attached hereto and marked ‘‘Exhibit A’’) was 
mailed to petitioner on May 26, 1944. 


3. The taxes in controversy are income taxes 
for the calendar years 1938, 1939 and 1940, in the 
respective amounts of $9,694.00, $13,975.37 and $46,- 
599.38. 


4. The determination of tax set forth in said 
notice of deficiency is based on the following errors: 
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(a) The Commissioner erred in disallowing as 
a deduction interest paid by petitioner during the 
calendar year 1938 in the amount of $7,213.96. 

(b) The Commissioner erred in disallowing as 
a deduction interest paid by petitioner during the 
calendar year 1940 in the amount of $5,273.73. 

(c) The Commissioner erred in determining that 
distributions made by J. D. and A. B. Spreckels 
Company to its stockholders during the calendar 
year 1938 were paid out of earnings or profits to 
the extent of 100% thereof, and the Commissioner 
erred in failing to find that no portion of said 
distributions were paid out of earnings or profits, 
and in failing to allow in full petitioner’s claim 
for refund of income taxes paid for the year 1938. 

(d) The Commissioner erred in determining that 
distributions made by J. D. and A. B. Spreckels 
Company to its stockholders during the calendar 
year 1939 were paid out of earnings or profits to 
the extent of 100% thereof, and the Commissioner 
erred in failing to find that at least 45.186% of 
said distributions were not paid out of earnings or 
profits, and in failing to allow to that extent peti- 
tioner’s claim for refund of income taxes paid for 
the calendar year 1939. 

(e) The Commissioner erred in determining that 
distributions made by J. D. and A. B. Spreckels 
Company to its stockholders during the calendar 
year 1940 were paid out of earnings or profits to 
the extent of 100% thereof, and as a result of said 
determination increasing petitioner’s income for the 
year 1940 by the amount of $91,892.48, and the 
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Commissioner erred in failing to find that at least 
79.792% of said distributions were not paid out of 
earnings or profits. 

(f) The Commissioner erred in disallowing as 
a deduction expenses paid by petitioner during the 
calendar year 1938 in the amount of $222.36 in- 
curred for the production or collection of income 
or for the management, conservation or mainten- 
ance of property held for the production of income. 


d. The facts upon which petitioner relies as the 
basis for this proceeding are as follows: 

(a) Petitioner deducted from gross income on 
line 14 of her Income Tax Return (Form 1040) 
for the calendar year 1938, interest in the total 
sum of $8,717.33, which said total sum included 
interest in the amount of $7,213.96 paid by peti- 
tioner to the Collecter of Internal Revenue during 
the calendar year 19388 under the circumstances 
hereinafter set forth. . 

(b) Petitioner is one of the two daughters of 
Grace 8. Hamilton, who died on January 23, 1937, 
leaving an estate subject to probate with an ap- 
praised value at the date of death of $144,429.26. 
The debts of decedent and administration expenses 
of said estate totalled $129,006.92. Said decedent 
had made transfers prior to her death of a sub- 
stantial portion of her property, and the Com- 
missioner of Internal Revenue determined that a 
portion of said transfers was includible in the gross 
estate of said decedent and subject to federal estate 
tax. The federal estate tax payable by the estate 
of said decedent, including the taxable portion of 
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said transfers as finally determined by said Com- 
missioner, was the sum of $672,809.04. 

(c) Petitioner and her sister were each trans- 
ferees of one-half of said transfers made by said 
decedent prior to her death, including the taxable 
portion of said transfers as finally determined by 
said Commissioner in determining the amount of 
said federal estate tax as aforesaid, and petitioner 
as such transferee was personally hable for the 
payment of said tax. 

(d) ‘The federal estate tax shown to be due by 
the return (Form 706) filed for said estate was 
$642,119.42 and said tax became due and payable 
on April 23, 1938. During the calendar year 1938 
petitioner and her said sister paid to the Collector 
of Internal Revenue the tax shown to be due by 
said return in equal proportions as between them- 
selves as follows: 


$150,114.01 on July 22nd; 
$99,981.83 on August 27th; and 
$392,123.58 on September 29th. 


(e) On September 29, 1938, petitioner and her 
said sister, in equal proportions as between them- 
selves, paid to the Collector of Internal Revenue 
the interest due on said federal estate tax, which 
interest amounted to $14,427.92. Petitioner’s pro- 
portion of said interest was the sum of $7,213.96. 
The Commissioner has erroneously disallowed the 
deduction of said interest taken by petitioner on 
her income tax return as aforesaid. 

(f) Petitioner deducted from gross income on 
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line 14 of her Income Tax Return (Form 1040) 
for the calendar year 1940 interest in the total 
sum of $8,456.97, which said total sum included 
interest in the amount of $2,250.25 paid by peti- 
tioner to the Collector of Internal Revenue during 
the calendar year 1940 and interest in the amount 
of $3,023.48 paid to the State Treasurer of the 
State of California during the calendar year 1940 
under the circumstances hereinafter set forth. 

(g) During the calendar year 1940 said Com- 
missioner determined that there was a deficiency 
in federal estate tax due from the estate of said 
decedent in the amount of $39,270.78 and on June 
18, 1940, petitioner and her said sister paid to the 
Collector of Internal Revenue said deficiency to- 
gether with interest in the amount of $4,500.51 in 
equal proportions as between themselves.  Peti- 
tioner’s proportion of said interest was the sum of 
$2,250.25. 

(h) The Inheritance Tax Appraiser of the State 
of California also determined that a portion of said 
transfers made by said decedent prior to her death 
was subject to state inheritance taxes, and said 
taxes became due and payable on January 23, 1939. 
The total amount of said taxes was the sum of 
$182.857.20, one-half of said sum having been as- 
sessed on account of petitioner’s interest in said 
estate and in said transfers, and in certain insur- 
ance moneys received by reason of the death of 
said decedent. On January 20, 1939, petitioner and 
her said sister, in equal proportions as between 
themselves, paid to the State Treasurer of the State 
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of California on account of said state inheritance 
taxes the sum of $131,026.00. On September 23, 
1940, petitioner and her said sister, in equal pro- 
portions as between themselves, paid to the said 
State Treasurer of the State of California the bal- 
ance of said state inheritance taxes in the amount 
of $51,831.20 together with interest thereon in the 
amount of $6,046.97. Petitioner’s proportion of 
said interest was the sum of $3,023.48. 

(i) The Commissioner has erroneously disal- 
lowed the deduction of said interest in the amount 
of $2,250.25 paid to the Collector of Internal Rev- 
enue and said interest in the amount of $3,023.48 
paid to said State Treasurer, taken by petitioner 
on her income tax return as aforesaid. 

(j) From January 1, 1938, to and ineluding 
October 5, 1938, petitioner owned directly 978 
shares of the capital stock of J. D. and A. B. 
Spreckels Company. During the remainder of 1938 
and during the years 1939 and 1940, petitioner 
owned directly 6 shares of the capital stock of said 
corporation. On October 6, 1938, petitioner de- 
posited with voting trustees 972 shares of the 
capital stock of said corporation, and during the 
remainder of 1938 and during the years 1939 and 
1940 petitioner was the owner of voting trust cer- 
tificates representing 972 shares of the capital stock 
of said corporation. During the vears 1938, 1939 
and 1940 petitioner was a beneficiary of a trust 
known as the Grace 8S. Hamilton Trust, Crocker 
First National Bank of San Franceiseo, et al., 
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trustees (except that during a portion of 1938 
American Trust Company of San Francisco, et al., 
were trustees) and as such beneficiary was entitled 
to receive one-half of the income of said trust dur- 
ing said years. Included in the assets of said trust 
during said years were voting trust certificates 
representing 1340 shares of the capital stock of 
J. D. and A. B. Spreckels Company. 

(k) During the calendar year 1938 J. D. and 
A. B. Spreckels Company made distributions to its 
stockholders in the amount of $42.50 per share. 
Petitioner received from said distributions the total 
sum of $70,040.00 representing a distribution of 
$42.50 per share on 1648 shares, of which 670 shares 
represented petitioner’s one-half interest in the 
said Grace 8. Hamilton Trust and the remainder 
represented shares owned directly, or as voting 
trust certificates. Petitioner reported on her In- 
come Tax Return (Form 1040) for the calendar 
year 1938 said sum of $70,040.00 as follows: $22.- 
005.00 (included in the sum of $30,002.21) on line 
2 as dividends received; $19,560.00 (included in 
the sum of $30,840.96) on line 7 as income dis- 
tributed by the voting trustees; and $28,475.00 on 
line 7 as income from said Grace 8S. Hamilton 
Trust. 

(1) On March 28, 1941, petitioner filed a claim 
for refund (Form 8438) of income taxes paid for 
the calendar year 19388 in the amount of $6,703.76. 
Said claim for refund was based on the ground 
that all said cash distributions in the amount of 
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$70,040.00 received by petitioner during the calen- 
dar year 1938 from J. D. and A. B. Spreckels Com- 
pany, either directly or indirectly, constituted non- 
taxable distributions. The Commissioner has failed 
to allow any portion of said claim for refund. 
(m) During the calendar year 1939 J. D. and 
A. B. Spreckels Company made distributions to 
its stockholders in the amount of $55.00 per share. 
Petitioner reported the receipt of said distribution 
on her income tax return (Form 1040) for the 
year 1939 as follows: On line 2 (included in the 
sum of $8,078.50) as dividends received directly 
on 6 shares, the amount of $330.00; on line 7, as 
income distributed by the voting trustees, the sum 
of $53,362.64 representing dividends received on 
972 shares in the amount of $53,460.00 less expenses 
in the amount of $97.36; and on line 7, as income 
received from said Grace 8. Hamilton Trust (in- 
eluded in the sum of $38,589.54) the amount of 
$36,850.00 representing dividends on 670 shares. 
(n) On April 4, 1941, petitioner filed a claim 
for refund (Form 843) of income taxes paid for 
the calendar year 1939 in the amount of $14.379.85. 
Said claim for refund was based on the ground 
that all said cash distributions in the amount of 
$90,640.00 received by petitioner during the calen- 
dar venr 1939 from J. D. and A. B. Spreckels 
Company, cither directly or indirectly, constituted 
non-taxable distributions. The Commissioner has 
failed to allow any portion of said claim for refund. 
(0) During the calendar year 1940 J. D. and 
A. B. Spreckels Company made distributions to its 
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stockholders in the amount of $68.00 per share. 
Petitioner received, either directly or indirectly, 
from said distributions the sum of $112,064.00. On 
her Income Tax Return (Form 1040) for the calen- 
dar year 1940, petitioner excluded 82% of said 
distributions as non-taxable distributions and re- 
ported the remaining 18% thereof as follows: On 
line 2 (included in the sum of $1,248.74) as divi- 
dends received directly on 6 shares the amount of 
$73.44; on line 7, as income distributed by the 
voting trustees, the sum of $11,799.92 representing 
dividends received on 972 shares in the amount of 
$11,897.28 less expenses in the amount of $97.36; 
and on line 7, as income received from said Grace 
S. Hamilton Trust (included in the sum of $10,- 
327.56) the amount of $8,200.80 ai divi- 
dends on 670 shares. 

(p) The Commissioner has erroneously in- 
creased petitioner’s dividend income reported on 
line 2 of her said return by the amount of $334.56, 
and has erroneously increased petitioner’s fiduciary 
income reported on line 7 of her return by the 
amount of $91,557.92. The total of said adjust- 
ments in the amount of $91,892.48 represents 82% 
of the distributions received by petitioner, either 
directly or indirectly, from J. D. and A. B. 
Spreckels Company during the calendar year 1940 
and which petitioner did not report on the ground 
that such distributions constituted non-taxable dis- 
tributions as aforesaid. 

(q) Petitioner alleges that no part of the cash 
distributions in the sum of $70,040.00 received by 
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petitioner, either directly or indirectly, during the 
calendar year 1938 from said J. D. and A. B. 
Spreckels Company was paid out of the earnings 
or profits of said corporation accumulated after 
February 28, 1913, or out of earnings or profits 
for the calendar year 1938, and that said cash dis- 
tributions were not subject to income tax in the 
hands of and were not taxable to petitioner. 

(r) Petitioner alleges that only a portion of 
said cash distributions in the sum of $90,640.00 
received by petitioner, either directly or indirectly, 
during the calendar year 1939 from said J. D. and 
A. B. Spreckels Company, to wit: the sum of not 
more than $49,683.41 was paid out of the earnings 
or profits of said corporation accumulated after 
February 28, 1913, or out of its earnings or profits 
for the calendar year 1939, and that the balance 
of said sum of $90,640.00, to wit: an amount not 
less than the sum of $40,956.59 was not paid out 
of the earnings or profits of said corporation accu- 
mulated after February 28, 1913, nor out of its 
earnings or profits for the taxable year 1939, and 
that said balance was not subject to income tax 
in the hands of and was not taxable to petitioner. 

(s) Petitioner alleges that only a portion of 
said cash distributions in the sum of $112,064.00 
received by petitioner, either directly or indirectly, 
during the calendar year 1940 from said J. D. and 
A. B. Spreckels Company, to wit: the sum of not 
more than $22,645.89 was paid out of the earnings 
or profits of said corporation accumulated after 


132 Commissioner of Internal Revenue 


February 28, 1918, or out of its earnings or profits 
for the calendar year 1940, and that the balance 
of said sum of $112,064.00, to wit: an amount not 
less than the sum of $89,418.11, was not paid out 
of the earnings or profits of said corporation ac- 
cumulated after February 28, 1913, nor out of its 
earnings or profits for the taxable year 1940, and 
that said balance was not subject to income tax in 
the hands of and was not taxable to petitioner. 

(t) Petitioner is informed and _ believes, and 
therefore alleges, that on January 1, 1938, J. D. 
and A. B. Spreckels Company had no earnings or 
profits accumulated since March 1, 1913, that its 
earnings or profits for the calendar years 1988, 
1939 and 1940 did not exceed the amounts set forth 
below, and that the distributions to its stockholders 
made by said corporation during said years were 
as follows: 


Year Earnings or Profits Distributions 
19388 (Loss) $1,313,516.91 850,000.00 
1939 602,954.70 1,100,000.00 
1940 274,827.56 1,360,000.00 


(u) ‘The basis to petitioner on January 1, 1938, 
for income tax purposes, of each share of the 
capital stock of J. D. and A. B. Spreckels Com- 
pany, and of each share of said stock represented 
by voting trust certificates, held by said petitioner 
during the calendar years 1938, 1939 and 1940 was 
ereater than the aggregate cash distributions made 
by said corporation during said three year period 
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on each of said shares. he basis to said Grace 
S. Hamilton Trust on January 1, 1938, for income 
tax purposes, of each share of said stock repre- 
sented by voting trust certificates held by said trust 
during the calendar years 1938, 1939 and 1940 was 
greater than the aggregate cash distributions made 
by said corporation during said three year period 
on each of said shares. 

(v) During the calendar year 1938 petitioner 
paid to Crocker First National Bank of San Fran- 
cisco, as her proportion of the fee for acting as 
the agent of said voting trustees, the sum of $97.36, 
and petitioner paid to a bookkeeper for keeping 
accounts of her financial affairs during the calendar 
year 1938 the sum of $125.00. 

Wherefore, petitioner prays that this Court may 
hear this proceeding and determine that petitioner 
is entitled to a refund of income taxes paid for the 
ealendar year 1938 of at least $6,703.76; that peti- 
tioner is entitled to a refund of income taxes paid 
for the calendar year 1939 of at least $13,975.37; 
and that the deficiency in income tax for the calen- 
dar year 1940 does not exceed $166.81. 


/s/ LEON DE FREMERY, 
Counsel for Petitioner. 
State of California, 
City and County of San Francisco—ss. 

Leila H. Neill, being duly sworn, says: 

That she is the petitioner above named; that she 
has read the foregoing petition, or had the same 
read to her, is familiar with the statements con- 
tained therein, and that the statements contained 
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therein are true, except those stated to be upon 
information and belief, and those she believes to 
he true. 
/s/ LEILA H. NEILL. 
Subseribed and sworn to before me this 7th day 
of June, 1944. 


[Seal] /s/ W. W. HEALEY, 
Notary Public in and for the City and County of 
San Francisco, State of California. 


Beil Ss 


Treasury Department 
Internal Revenue Service 

74 New Montgomery Street 

San Francisco 26, California 
Office of 
Internal Revenue Agent in Charge 
San Francisco Division 
TRA :90-D-LB 
CC: Ts: PD 
SF:wWGwW ) 

May 26, 1944 

Mrs. Leila H. Neill 
1110 Crocker Building 
San Francisco, California 


Dear Mrs. Neill: 


You are advised that the determination of your 
income tax liability for the taxable years 1938, 1939 
and 1940 discloses a deficiency of $49,994.48 as 
shown in the statement attached. 
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In accordance with the provisions of existing 
internal revenue laws, notice is hereby given of the 
deficiency mentioned. 

Within 90 days (not counting Sunday or a legal 
holiday in the District of Columbia as the 90th day) 
from the date of the mailing of this letter, you 
may file a petition with The Tax Court of the 
United States for a redetermination of the defici- 
ency. 

Should you not desire to file a petition, you are 
requested to execute the enclosed form and for- 
ward it to the Internal Revenue Agent in Charge, 
San Francisco 5, California, for the attention of— 
Conference Section. The signing and filing of this 
form will expedite the closing of your return(s) by 
permitting an early assessment of the deficiency, 
and will prevent the accumulation of interest, since 
the interest period terminates 30 days after filing 
the form, or on the date assessment is made, which- 
ever is earlier. 


Respectfully, 
JOSEPH D. NUNAN, JR., 
Commissioner. 


By F. M. HARLESS, 
Internal Revenue Agent 
in Charge. 
HJB 
Enclosures: 
Statement 
Form of Waiver. 
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Statement 
San Francisco 
IRA: 90-D-LB 
(CAlserp 
SF :-WGW) 
Mrs. Leila H. Neill 
1110 Crocker Building 


San Francisco, California 


Tax Liability for the Taxable Years Ended December 31, 1938, 
December 31, 1939, and December 31, 1940 


Income Tax 


Year Liability Assessed Deficiency 
et Sa cy Cree $ 9,694.00 $ 6,703.76 $ 2,990.24 
‘LS Se ne 14,621.90 14,379.85 242.05 
J SARs. ee... 2 46,874.05 111.86 46,762.19 

UNO UAN Sites sence eencsce: Si liosee $21,195.47 $49,994.48 


In making this determination of your income tax liability, careful 
consideration has been given to your protests dated May 28, 1941, and 
March 10, 1943, and to the statements made at the conferences held 
on February 2, 1942, May 20, 1942, September 11, 1942, April 30, 
1943, February 15, 1944, and February 23, 1944. Consideration has 
also been given your claims for refund filed on March 29, 1941, for 
$6,703.76 covering the year 1938; and April 5, 1941, for $14,379.85 
covering the year 1939. 


If a petition to The Tax Court of the United States is filed against 
the deficiency proposed herein the issues set forth in your claims for 
1938 and 1939 tax should be made a part of the petition to be con- 
sidered by the Court in any redetermination of your tax liability. If 
a petition is not filed, the claims for refund will be disallowed and 
official notice will be issued by registered mail in accordance with 
existing internal revenue laws. 

A eopy of this letter and statement has been mailed to your repre- 
sentative, Mr. Leon de Fremery, 1110 Crocker Building, San Fran- 


cisco, California, in accordance with the authority contained in the © 


power of attorney executed by you and on file in this office. 


You contend that your share of distributions by J. D. and A. B. 
Spreckels Company, a corporation, in which you owned stock directly 
and in which trusts, of which you were a beneficiary, owned stock is 
not taxable as a dividend in the vear 1938, and that vour share for 
the vears 1939 and 1940 is taxable in part only. In the years 1938 
and 1939 you reported the full distributions as taxable income. In the 
year 1940, you reported only 18 per cent as taxable. It is held that 
the distributions are out of earnings and profits accumulated after 
February 28, 1913, and are taxable as dividends in their entirety. 
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Adjustments to Net Income 
Year: 1938 


Serumeome as disclosed by return.......................cscsccosesscesteced $41,874.49 
Unallowable deductions and additional income: 

a $7,213.96 

0) ONE GC) aa 222.36 7,436.32 
MPM ICOMMG FO IMOGC nena... eee ceeseneneeececnessnsnsntaneneseoens $39,310.81 


Explanation of Adjustments 
(a) You claimed on your income tax return for 1938, a deduction 
of $7,213.96 for interest upon a deficiency in estate tax in the Estate 
of Grace S. Hamilton, Deceased. It is held that said amount was not 
paid on your indebtedness and is not deductible. See section 25(b) 
of the Revenue Act of 1938. 


(b) The deduction of $222.86 for fees and other expenses shown 
on line 18 of your return is disallowed since they do not constitute 
ordinary and necessary business expense and no other basis for the 
deduction has been established. 


Computation of Alternative Tax 
Year: 1938 
(Section 117 (c)—Revenue Act of 1938) 


LOC UR se $49,310.81 
Seer devslONe-LeTmM Capital LOSS ........cccccc.----------cogeeecceeseeeceeeneees 18,007.86 
- QUITE G ACG, UNC 5 (0 $67,318.67 
mee, F Clgomia! ECXCMIDTION ...................-....cc00-.--.0000 $2,000.00 

meme Tome pendents ...........20..-..-.-cccesene---- 566.87 3,066.67 
Meevemee (SUPlax WEL 11@@INE) ....--.--....-2220c.cesen--nceseeteeneeeeeeenneneo ed $64,252.00 
meer Wremmed TMGOMNE) CYECIt .................-..---.c.cceacecnecenecsessesneresees 300.00 
met income subject to normal tax....................--:.-ccecceeceeeeeeeeres MOO, PEO 
eerie! tax a 2 percent on $63,952:00.............. ee eeeeeeeceeenes $ 2,558.08 
Surtax on OF OE ON _.......---cccneessscctenenecees 12,538.28 
En nas. ncec en cpenecsanenceeeeanereocseneccesceesetel $15,096.36 
Mamie: 20 per cent of net longterm loss.........................-.--0s0 5,402.36 


No... sacss --nnnncdccssssicceceecceebuecesenncocsnsassaisiaresosedl $ 9,694.00 
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Computation of Tax 
Year: 1938 


ING ieee ed WHC a ccc ee $49,310.81 
ess: Personal exemptiOn™ ----....... icc. eee ccccseeeeee $2,500.00 

Credit tor depen deme 2 aes... 566.67 3,066.67 
Balmiee \(Suieteame vet COME) acres eres nts. $46,244.14 
Were amncduinteome: credit: ...22....0.< eel ee 300.00 
Net income subge@et: townoriivall tame. cee ee... $45,944.14 
Normal tax at 4 per cent on $45,944.14. eee eee & 1,887.72 
Surtax on UO Le a A 6,685.92 
Boral. tax “(Ordinary Peles, na... ee oe $ 8,523.69 
TIVO: cc SE es cache detonate nee eee ree $ 9,694.00 
Correcitimewmie™ tax lyalenttiny 2c... ccsnccesecgteceeteccteeanccccseoaneccagt $ 9,694.00 
Income tax assessed: Original, account No. 201571— 

Pest Callittowmia "Wastriet ........22:4--.- 22. -----eeeeeceeeceeeeeessne 6,703.76 
MMEMETEN CY COR MCOMIE Tam... cco stee sce c se ceesee ce ceensec ce cce cote sencces- se em $ 2,990.24 
Adjustments to Net Income 
Year: 1939 
iNemincome as"diselose@ by VEtMEN.............c00.ccsccceossenssesete ool $50,888.44 

Unallowable deductions and additional income: 
(eye Feemtal im@@nive Bese... 2itccticsecc ices oe snes s0?epmeeeea cere 440.08 
INCtrimcOMme@sAG JUSLER .......222..-5 Soe sss ac eee $51,328.52 


Explanation of Adjustments 


(a) Rentals of $452.38 at item 8 of your return represented a net 
balanee after deducting $440.08 for depreciation on furniture in a 
rented apartment. Such deduction was in error since furniture had 
been removed from the apartment in 1939 and no deductible deprecia- 
tion was sustained. 
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Computation of Alternative Tax 
Year: 1939 


(Section 117 (c)—Internal Revenue Code) 


0 a ee $51,328.52 
mie: Net long-term capital loss .......................cc.cscecoceeceeceteeesees 38,472.86 
MAES TCT TCO |... .eccnnccecenesvececscsnceeseacsecncesssasenscesssly $89,801.38 
mee: Personal exemption .......................0..secessccses $2,500.00 

Credit for dependents .......0...........csesseessses 800.00 3,300.00 
mamee (SUITAK Net INCOME) ...............22ccc.---ossccescencncececececeeeed $86,501.38 
Mis: Warmed MCOme Credit ..................--...c.css-ccsescssceesseseceseues 300.00 
fe mieome Subject to Normal tax................-.-..--ccsseeeeeccsal $86,201.38 
Mormal tax at 4 per cent on $86,201.38... eee cceccessee $ 3,448.06 
Surtax on OOO Ona Seee.........--..ascaae-t2teegittias. 22,715.70 
ST econ ec nn $26,163.76 
minus: 30 per cent of net long-term loss ................-..0---.-000- 11,541.86 
NOC MAN soon ec cece sn ctce cee enon ac UeiRes doveneeemicensrean age $14,621.90 


Computation of Tax 
Year: 1939 


ESIC OONGEEY COU 0 a fol, 326r0c 
mess: Personal exemption .....................-.-......-.-.224 $2,500.00 
Cream for @ependents ....................-......---- 800.00 3,300.00 
olemee (Guitax net CGM) __.....) eae. nec eee eens $48 028.52 
ioe Meommed@mmeome Credit eee ee eeeeee eee 300.00 
Macnmeeme suliject to normal tam ............-....---...-----0...----...8 $47,728.52 
mormel tax at @ per cent on $47,728.52__._........---...----eece--ees $ 1,909.14 
Surtax on OPPO WO. OO) cas00eee Le. 7,167.70 
lS OG i: a en € 9,076.84 
MMIC CIN 2208 2.88 2201...-....002.----0nncnaneeencenenneneavacaseneseneeesusnasendec’ $14,621.90 
omiees acon tax liabibity............c.-...----cesse---susnnsencesssaesesso ce ORO 
Income tax assessed: Original, account No. 200686— 
er @aiitiornia: Distarict’...............c0..-..---csmsewelllees ee eceees 14,379.85 


MCI? GMMIGOING fAK.............-.cesseeeceee-..eeeseree reece op |= OG 
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Adjustments to Net Income 


Year: 1940 
Net incomevasediselosed™ by Tetwin.......-..-ccs.--.-22--c00---ceeee esac $ 5,642.32 
Unallowable deductions and additional income: 
(Cy) Dinggemds® .....nat ee... TF $ 9334.56 
(Uy) WPreciaay INCOME, 222222. 22225. 2-22:--ssccecseececeeecee 91,566.97 
(i) imberest, disatlowed! 2222... ---.--2.ceee- essere D,213.18 97,175.26 
Net meome adjusted -............--.-------------ssececeececceeneeeceeeeceacaeecs-- ie 


Explanation of Adjustments 


(a) Dividends of $1,243.74 shown on your return included only 
$73.44 out of total dividends of $408.00 received directly from the 
J.D. and A. B. Spreckels Co. The balance of $334.56 was omitted by 
you on the basis of your contention that 82 per cent of the distribu- 
tion was nontaxable. The entire amount is considered taxable and 
your net income is increased accordingly. 

(b) Fiduciary income reportable by you is revised as follows: 
From Crocker First National Bank, agent for 

Voting Trustees of J. D. and A. B. Spreckels 

Wor, Fs) DER VOUTeTOUUEM.-.oecee eee eccce ees Sal, 799192 
Add: 82 per cent of $66,096.00, portion of 

dividends from J. D. and A. B. Spreckels 
Co. omitted from your return.................- 54,198.72 $ 65,998.64 


From Trust u/d Grace S. Hamilton, as 
Siro wia OW VOUr TCUUMM se eee $10,327.56 
Add: 82 per cent of $45,560.00, portion of 
dividends from J. D. and A. B. Spreckels 
Co. omitted from your return.................. 37,309.20 
Trustee’s expense allocable to exempt interest 
under section 24(a) (5), Internal 


ikevemue> COCs... acces eee. cece 9.05 
Wourtshare of trust incomemsmewiged ee. .......... lee sec.....-.- 47,695.81 
Totaletiduciary income as revised...........---...-....2:.-s. ee $113,694.45 
Eiauciary income as reported On return.........2.......--20cc-<et-e0e- 22,127.48 
Wietedsemin fiduciary INCOMNC:.2.2.---2-40c2:-ce ects scceeeec eee en --cee $ 91,566.97 


(c) You claimed on your income tax return for 1940 deductions 
for interest upon deficiencies in federal estate tax and state inherit- 
ance tax, in the amounts of $2,250.25 and $3,023.48, respectively, said 
amounts relating to the estate of Grace S. Hamilton, Deceased. It is 
held that the above-mentioned amounts aggregating $5,273.73 were 
not paid on your indebtedness and are not deductible. See Section 
23(b) of the Internal Revenue Code. 
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Computation of Alternative Tax 
Year: 1940 


(Section 117 (¢)—Internal Revenue Code) 


PRR onan. onan nennsen-MMML-.-0csecnccecceace-oceneenceacanea-aeleteeseces $102,817.58 
mime: Net long-term capital loss 2.2... eeccececcecceceseeceee 5,730.83 
eM WCE VMCOMC «28s. .--......cccsccnsesscecceccsececcencacecenecsed $108,548.41 
eer MomsenalCx@Mption ..............2......cce0.-----000s $2,000.00 

Ciecnt tor dependents ...............-- 800.00 2,800.00 
Pmimami@e (SUMiA MNCL INCOME) ce cs seccceececescceoseoeeceee $105,748.41 
eee IMCOMEC CLEC ..................--0-scenecee-eeencceaocearenece- 300.00 
mrerareome subject to normal tax ..............:2.2.-.---20cceccecece-oseees $105,448.41 
Normal tax at 4 per cent on $105,448.41. eee $ 4,217.94 
Surtax on ODS AMP. acces, ee ee 40,114.08 
| oe eee $ 44,332.02 
Minus: 30 per cent of net long-term loss....._.............000..----..- 1,715 
MMMM UOC! TABS 28.2 e.22c.nancencenseeasecnsne-eecenececctsececoesucscen-------0h 42,612 97 


Computation of Tax 
Year: 1940 


(Se CONC 3 i $102,817.58 
ess: Personal exemption ....................2.00.00-00.--- $2,000.00 
Crodituon dependents: «....22.22...........c08es. 800.00 2,800.00 
Paetoce (Sita MCE ICONIC) ...............-.-00<-------c-e-cseeescneeonnsese $100,017.58 
emes Wemned INCO@MerCTedit ........2....-.....--------e--ccecctbeeeeesseecee 300.00 
mice income subject to mormal tax.......................ccccccsccee saad 6 99,717.58 
morma! tax at 4 per cent on $ 99,717.58... eeee eee $ 3,988.70 
Surtax on MOOI 208... ccs -c..ds.cos ae 36,790.20 
walters (Ordinary THUGS) -..............ci2-cccsec---caseecsstecseccnencercetes $ 40,778.90 
PON i... sence neesccccntecncccecseeeeecuseabeeeeeneeced $ 42,612.77 
Bare. WWerense tax 10 per cent .........-..-..------------ceeeceeeeeecsnceceee 4,261.28 
or ot tpammeiiax Miability .............00.-.s8s-.-.-scssvesvesssenssceseiavell $ 46,874.05 
Ineome tax assessed: Original, account No. 855968— 
emer Camuormia WiIStrict -.........0e.------------een-- eee 111.86 
Prewerency Of Mmag@omme CAS ........-....cosssdescvmmscewessc.----necsecceconensn ancl $ 46,762.19 


Received and Filed June 12, 1944, T.C.U.S. 
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[Title of Tax Court and Cause. ] 
Docket No. 5334 


ANSWER 


Comes now the Commissioner of Internal Reve- 
nue, respondent above named, by his attorney, J. P. 
Wenchel, Chief Counsel, Bureau of Internal Reve- 
nue, and for answer to the petition filed by the 
above-named petitioner, admits and denies as fol- 
lows: 


1. Admits the allegations contained in _ para- 
eraph 1 of the petition. 


2. Admits the allegations contained in para- 
graph 2 of the petition. 


3. Admits that the taxes in controversy are in- 
eome taxes for the calendar years 1938, 1939 and 
1940; denies all other allegations contained in para- 
graph 3 of the petition. 


4. (a) to (f), inclusive. Denies that the deter- 
mination of tax set forth in the notice of deficiency 
is based upon errors as alleged in paragraph 4 and 
subparagraphs (a) to (f), inclusive, thereunder of 
the petition. 


5. (a) Admits that the petitioner deducted 
from gross income on line 14 of her income tax 
veturn (Form 1040) for the calendar year 1938, in- 
terest in the total sum of $8,717.33; for lack of in- 
formation and belief, denies all other allegations 
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contained in subparagraph (a) of paragraph 5 of 
the petition. 

(b) Admits that petitioner is one of the daugh- 
ters of Grace 8. Hamilton, who died during 1937, 
leaving an estate subject to probate; for lack of 
information and belief, denies all other allegations 
contained in subparagraph (b) of paragraph 5 of 
the petition. 

(ec), (d) and (e). For lack of information and 
belief, denies all allegations contained in subpara- 
evaphs (c), (d) and (e) of paragraph 5 of the pe- 
tion. 

(f) Admits that petitioner deducted from gross 
income on line 14 of her income tax return (Form 
1040) for the calendar year 1940 interest in the 
total sum of $8,456.97; for lack of information and 
belief, denies all other allegations contained in sub- 
paragraph (f) of paragraph 5 of the petition. 

(ge) Admits that during the calendar year 1940 
said Commissioner determined that there was a de- 
ficiency in Federal estate tax due from the estate 
of said decedent; for lack of information and _ be- 
lief, denies all other allegations contained in sub- 
paragraph (g) of paragraph 5 of the petition. 

(h) For lack of information and belief, denies 
all allegations contained in subparagraph (h) of 
paragraph 5 of the petition. 

G) Denies the allegations contained in subpara- 
graph (i) of paragraph 5 of the petition. 

(j) Admits that during 1938 petitioner owned 
shares of capital stock of J. D. and A. B. Spreckels 
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Company; admits that during 1938, 1939 and 1940 
petitioner was the owner of trust certificates rep- 
resenting shares of the capital stock of said cor- 
poration; admits that during the years 1938, 1939 
and 1940 petitioner was a beneficiary of a trust 
known as the Grace 8S. Hamilton Trust, Crocker 
First National Bank of San Francisco, et al., Trus- 
tees, and as such beneficiary was entitled to receive 
income of said trust during said years; admits that 
included in the assets of said trust during said years 
were trust certificates representing shares of the 
eapital stock of J. D. and A. B. Spreckels Com- 
pany; for lack of information and belief, denies 
all other allegations contained in subparagraph 
(j) of paragraph 5 of the petition. 

(kx) Admits that during the calendar year 1938 
J.D. and A. B. Spreckels Company made distribu- 
tions to its stockholders; admits that petitioner re- 
ceived certain of said distributions; for lack of 
information and belief, denies all other allegations 
contained in subparagraph (k) of paragraph 5 of 
the petition. 

(1) Admits that on March 28, 1941, petitioner 
filed a claim for refund (Form 843) of income taxes 
for the calendar year 1938 in the amount of 
$6,703.76; admits that the Commissioner has failed 
to allow any portion of said claim for refund; for 
lack of information and belief, denies all other al- 
legations contained in subparagraph (1) of para- 
eraph 5 of the petition. 

(m) Admits that during the calendar year 1939 
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J. D. and A. B. Spreckels Company made distribu- 
tions to its stockholders; for lack of information 
and belief, denies all other allegations contained in 
subparagraph (m) of paragraph 5 of the petition. 

(n) Admits that on April 4, 1941, petitioner 
filed a claim for refund (Form 8438) of income 
taxes for the calendar year 1939 in the amount of 
$14,379.85 ; admits that the Commissioner has failed 
to allow any portion of said claim for refund; for 
lack of information and belief, denies all other al- 
legations contained in subparagraph (n) of para- 
graph 5 of the petition. 

(o) Admits that during the calendar year 1940 
J.D. and A. B. Spreckels Company made distribu- 
tions to its stockholders; admits that petitioner re- 
ceived certain of said distributions and that on her 
income tax return (Form 1040) for the calendar 
year 1940 she excluded portions of said distribu- 
tions on the theory that such portions were non- 
taxable; for lack of information and belief, denies 
all other allegations contained in subparagraph (0) 
of paragraph 5 of the petition. 

(p) Admits that the Commissioner has increased 
petitioner’s dividend income reported on line 2 of 
her said return by the amount of $84.56, and has 
increased petitioner’s fiduciary income reported on 
line 7 of her return by approximately $91,557.92, 
but denies that said increases were made erron- 
eously; for lack of information and belief, denies 
all other allegations contained in subparagraph (p) 
of paragraph 5 of the petition. 
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(q) to (t), inclusive. Denies the allegations con- 
tained in subparagraphs (q) to (t), inclusive, of 
paragraph 5 of the petition. 

(u) and (v) For lack of information and_ be- 
lief, denies all allegations contained in subpara- 
graphs (u) and (v) of paragraph 5 of the petition. 


6. Denies generally and specifically each and 
every allegation in the petition not hereinbefore 
admitted, qualified, or denied. 

Wherefore, it is prayed that the Commissioner’s 
determination be approved and the petitioner’s ap- 
peal denied. 


/s/ J. P. WENCHEL, 
Chief Counsel, Bureau of 
Internal Revenue. 
Of Counsel: 
B. H. NEBLETT, 
Division Counsel, 


T. M. MATHER, 

ARTHUR L. MURRAY, 
Special Attorneys, 
Bureau of Internal Revenue. 


Received and filed July 24, 1944, T.C.U.S. 
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[Title of Tax Court and Cause. ] 
Docket No. 5334 


SUPPLEMENTARY STIPULATION 
OF FACTS 


It Is Hereby Stipulated and Agreed by and be- 
tween the parties hereto, by their respective attor- 
neys, that the following facts shall be taken as true 
upon the trial of the above-entitled case, provided, 
however, that this stipulation shall be without preju- 
dice to the right of either party to introduce other 
and further evidence not inconsistent with the facts 
herein stipulated to be taken as true. 


1. It is agreed that during the calendar year 
1938 petitioner paid the sum of $7,213.96 as interest 
and that said sum is allowable in full as a deduction 
in computing petitioner’s taxable income for said 
year. 


2. It is agreed that during the calendar year 
1940 petitioner paid the sum of $5,273.73 as inter- 
est and that said sum is allowable in full as a dedue- 
tion in computing petitioner’s taxable income for 
said year. 


do. It is agreed that during the calendar year 


1938 petitioner paid the sum of $222.36 incurred for 
the production or collection of income or for the 
management, conservation or maintenance of prop- 
eity held for the production of income and that 
said sim is allowable in full as a deduction in com- 
puting petitioner’s taxable income for said vear. 
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4. From January 1, 1938, to and including 
October 5, 1938, petitioner owned directly 978 shares 
of the capital stock of J. D. and A. B. Spreckels 
Company issued to and standing in her name. Dur- 
ing the remainder of 1938 and during the entire 
ealendar years 1939 and 1940 petitioner owned di- 
rectly 6 shares of the capital stock of said company 
standing in her own name. On October 6, 1938, 
petitioner deposited with voting trustees 972 shares 
of the capital stock of said company and during 
the remainder of 1988 and during the entire calen- 
dar years 1939 and 1940 petitioner was the owner 
of voting trust certificates representing 972 shares 
of the capital stock of said company. Petitioner 
received from said company distributions on said 
shares in the following amounts: 


Sehedule A 


From 
From Shares Shares Covered by 
Standing in Said Voting Trust 


Year Her Own Name Certificates Total 
1/ 1/38 to 12/15/38......$22,050.00 $ 7,290.00 $29 340.00 
VO Be occ es sect esecaes 75.00 12,150.00 12,225.00 
Ui DYont gel Co) eae ee $22,125.00 $19,440.00 $41,565.00 
eo eee =: CoO Oe a... 330.00 53,460.00 53,790.00 
1D (() eae 408.00 66,096.00 66,504.00 


At all times during the calendar years 1938, 1939 
and 1940 petitioner was a beneficiary of a trust 
known as the Grace S. Hamilton Trust, Crocker 
First National Bank of San Francisco, et al., Trus- 
tees, and as such beneficiary was entitled to re- 
ceive one-half of the income of said trust for said 
vears. Included in the assets of said trust for said 
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years were voting trust certificates representing 
1,340 shares of the capital stock of J. D. and A. B. 
Spreckels Company. The distributions received 
by the trustees from said company were, under 
the terms of the trust, after deducting certain prior 
charges and expenses of the trust, currently dis- 
tributable to the beneficiary. During said years the 
trustees made distributions as required by the terms 
of the trust and petitioner received from the trus- 
tees as petitioner’s net share of said distributions 
of J. D. and A. B. Spreckels Company on said 
1,340 shares the following amounts: 


Sehedule B 
Net J bland A.B. 
Distribution Spreckels Company Net Bal. of 
Year by Trustees Dividends Other Items 
1/1/38 to 12/15/38 $20,100.00 
B/D -ncc-tacsesssn-a--- 8,375.00 
moral 1988 ................ $28,627.13 $28,475.00 $ 152% 
Oe aa $38,589.54 $36,850.00 $1,739.54 
1) re $47,695.81 $45,560.00 $2,135.81 


The parties are agreed that the portions of the 
dividends of J. D. and A. B. Spreckels Company 
for the years 1938, 1939 and 1940 which this Court 
determines in the case of Grace H. Kelham, Peti- 
tioner, vs. Commissioner of Internal Revenue, Re- 
spondent, Docket No. 5333, have been paid out of 
capital will, in the case of this petitioner, repre- 
sent: (a) The portions of the respective amounts 
listed in the ‘‘Total’’ column of Schedule A which 
will be eliminated from the petitioner’s taxable in- 
come for the years 1938, 1939 and 1940; and (b) 
the portions of the respective amounts listed in the 
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column entitled ‘‘J. D. and A. B. Spreckels Com- 
pany Dividends’? of Schedule B which are to be 
subtracted from the respective amounts listed in 
the column entitled ‘‘Net Distribution by Trustees” 
of Schedule B in determining petitioner’s taxable 
income for the years 1938, 1939 and 1940. 


Dated this 31st day of October, 1947. 


/s/ LEON de FREMERY, 
Attorney for Petitioner. 


/s/ CHARLES OLIPHANT, 
Chief Counsel, Bureau of 
Internal Revenue. 


Filed at hearing Nov. 3, 1947, T.C.U.S. 


Oa pee 


The Tax Court of the United States, 
Washington 
Docket No. 5334 
LEILA H. NEILL, 
Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


DECISION 


Pursuant to the Court’s Findings of Fact and 
Opinion, promulgated December 20, 1949, the re- 
spondent herein filed a computation of tax on Feb- 
rnary 28, 1950, and the petitioner on the same date 
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filed an acquiescence in the respondent’s computa- 
tion. In accordance therewith it is 

Ordered and Decided: ‘That for the year 1938 
there is an overpayment in income tax of $4,058.66, 
Which amount was paid after the mailing of the 
notice of deficiency ; 

That for the 1939 there is an over-payment in 
income tax of $14,287.98, a portion of which amount 
was paid within two years before the filing of claim 
for refund and the remainder was paid after the 
mailing of the notice of deficiency ; 

That for the year 1940 there is an over-payment 
in income tax of $57,429.30, which amount was paid 
after the mailing of the notice of deficiency. 

Enter: 

/s/ BOLON B. TURNER, 
Judge. 


Entered Mar. 14, 1950. 
Served Mar. 15, 1950. 
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In the United States Court of Appeals 
For the Ninth Circuit 


T. C. Docket No. 5334 
COMMISSIONER OF INTERNAL REVENUE, 
Petitioner on Review, 


VS: 


LEILA H. NEILL, 
Respondent on Review. 


PETITION FOR REVIEW 


To the Honorable Judges of the United States 
Court of Appeals for the Ninth Circuit: 

The Commissioner of Internal Revenue hereby 
petitions the United States Court of Appeals for 
the Ninth Circuit to review the decision entered 
by the Tax Court of the United States on March 
14, 1950, that there are overpayments in income 
taxes for the years 19389 and 1940 in the respec- 
tive amounts of $14,287.93 and $57,429.30 in re- 
spect of the Federal income tax liability of Leila 
H. Neill, the above-named respondent on review. 
This petition for review is filed pursuant to the 
provisions of Sections 1141 and 1142 of the In- 
ternal Revenue Code. 

The respondent on review, Leila H. Neill, is a 
resident of California whose mailing address is 
1110 Crocker Building, San Francisco, California. 
Respondent’s Federal income tax returns for the 
ealendar years 1939 and 1940, the taxable vears 
here involved, were filed with the Collector of In- 
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ternal Revenue for the First District of Califor- 
nia, whose office is located in San Francisco, Cali- 
fornia, and within the jurisdiction of the United 
States Court of Appeals for the Ninth Circuit 
where this review is sought. 


Nature of Controversy 


From January 1, 1938, to and including Octo- 
ber 5, 1938, the respondent on review was the owner 
of 978 shares of stock of J. D. and A. B. Spreckels 
Company. During the remainder of 1938 and dur- 
ing the years 1939 and 1940 the respondent on re- 
view owned directly 6 shares of the capital stock 
of said company and voting trust certificates rep- 
resenting 972 shares of the capital stock of said 
company. During the years 1938, 1939 and 1940 
respondent received distributions from the J. D. 
and A. B. Spreckels Company in respect of said 
shares and voting trust certificates the respective 
ageregate sums of $41,565.00, $53,790.00 and $66,- 
5904.00. The respondent was also the beneficiary of 
a trust among the assets of which trust were voting 
trust certificates representing 1,340 shares of the 
capital stock of J. D. and A. B. Spreckels Com- 
pany. As a part of her share of the distributable 
income of said trust for the vears 1938, 19389 and 
1940. the respondent received from the trustees, as 
her net share of distributions made to the trust by 
the J. D. and A. B. Spreckels Company during those 
veats on said 1,340 shares, the respective sums of 
$28.475.00, $36,850.00 and $45,560.00. In her Fed- 


eval income tax returns for the vears 1939 and 
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1940, the respondent returned as taxable income the 
amounts so received in 1939 but only $11,799.92 in 
1940 in respect of the voting trust certificates of 
J.D. and A. B. Spreckels Company owned directly 
by her and only $10,327.56 in respect of her share 
of distributions made to the trust. All of the dis- 
tributions received by the respondent in 1938 were 
reported as taxable income in her 1938 return. In 
his redetermination of the respondent’s tax lability 
for the year 1940 the Commissioner increased the 
distributions returned by the respondent to their 
full amounts. There is now no dispute in respect 
of the year 1938. 

In was the taxpayer’s contention before the Tax 
Court of the United States, among other things, 
that in determining the percentages or amounts 
of the distributions made by the J. D. and A. B. 
Spreckels Company which represented taxable divi- 
dends in the hands of the recipients thereof it is 
necessary to first restore out of subsequent earnings 
and profits the pre-March 1, 1913, accumulated op- 
erating losses, or deficit, of the predecessor of J. D. 
and A. B. Spreckels Company and its affiliated 
companies. The Commissioner contended, on the 
other hand, that operating deficits as of March 1, 
1913, may not be restored by subsequent earnings 
and profits in determining the amount of earnings 
or profits accumulated after February 28, 1918, 
which would constitute taxable dividends to the 
recipients in whole or in part. The Tax Court of 
the United States disagreed with the Commission- 
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er’s determination and allowed the restoration of 
pre-March 1, 1913, accumulated operating losses 
for the purpose of determining the amount of sub- 
sequent earnings and profits available for distribu- 
tion as taxable dividends, as a result of which 
allowances the overpayments of tax for the years 
1939 and 1940 partly resulted. 


/s/ THERON L. CAUDLE, 
Assistant Attorney General. 


/s/ CHARLES OLIPHANT, 
Chief Counsel, Bureau of Internal Revenue, Attor- 
neys for Petitioner on Review. 


Received and filed June 2, 1950. T.C.U.S. 


The Tax Court of the United States 
Docket No. 5495 


ELLIS M. MOORE, 
Petitioner, 
vs. 


COMMISSIONER OF INTERNAL REVENUE, 


Respondent. 


PITT rton 


The above-named petitioner hereby petitions for 
a redetermination of the deficiency set forth by 
the Commissioner of Internal Revenue in his notice 
of deficiency (San Franciseo—IRA:90D-LB) dated 
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May 26, 1944, and as a basis of her proceeding al- 
leges as follows: 

1. Petitioner is an individual, whose mailing 
address is 1110 Crocker Building, San Francisco, 
California. The returns for the periods here in- 
volved were filed with the Collector for the First 
District of California. 


2. The notice of deficiency (a copy of which is 


attached hereto and marked ‘‘Exhibit A’’) was 
mailed to petitioner on May 26, 1944. 


3. The taxes in controversy are income taxes 
for the calendar years 1937, 1938, 1939 and 1940 and 
in the following amounts: 


Deficiency Overpayment Amount in 
Year Asserted Claimed Controversy 
ONS T - ---2..--2.208eieet en 0 $ 6,989.38 $10,436.63 $17,426.01 
ooo seen 3,274.99 5,123.26 8,998.25 
SS sais 2,744.62 7,324.66 10,069.28 
WA eats sleek. 23,499.16 None 23,415.80 


4. The determination of tax set forth in said 
notice of deficiency is based upon the following 
errors: 

(a) ‘The Commissioner erred in including in 
petitioner’s income subject to tax for the calendar 
years 1937, 1938 and for the period January 1 to 
August 31, 1939, one-half of her husband’s income 
from a professional partnership, of which he was 
a member, and in failing to find that no portion of 
said Income was community income and taxable 
to petitioner. 

(b) The Commissioner erred in determining 
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that distributions made by J. D. and A. B. Spreek- 
els Company to its stockholders during the calen- 
dar year 1937 were paid out of earnings or profits 
to the extent of 100% thereof, and the Commis- 
sioner erred in failing to find that at least 28.522% 
of said distributions were not paid out of earnings 
or profits, and in failing to allow to that extent 
petitioner’s claim for refund of income taxes paid 
for the calendar year 1937. 

(c) The Commissioner erred in determining 
that distributions made by J. D. and A. B. Spreck- 
els Company to its stockholders during the ealen- 
dar year 1938 were paid out of earnings or profits 
to the extent of 100% thereof, and that the Com- 
missioner erred in failing to find that no portion 
of said distributions were paid out of earnings or 
profits, and in failing to allow in full petitioner’s 
elaim for refund of income taxes paid for the calen- 
dar year 1938. 

(d) The Commissioner erred in determining 
that distributions made by J. D. and A. B. Spreck- 
els Company to its stockholders during the calen- 
dar year 1939 were paid out of earnings or profits 
to the extent of 100% thereof, and the Commis- 
sioner erred in failing to find that at least 45.186% 
of said distributions were not paid out of earnine'’s 
or profits, and in failing to allow to that extent 
petitioner’s claim for refund of income taxes paid 
for the calendar year 1939. 

(e) The Commissioner erred in determining 
that distributions made bv J. D. and A. B. Spreck- 
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els Company to its stockholders during the calen- 
dar year 1940 were paid out of earnings or profits 
to the extent of 100% thereof, and as a result of 
said determination increasing petitioner’s income 
for the year 1940 by the amount of $57,932.99, and 
the Commissioner erred in failing to find that at 
least 79.792% of said distributions were not paid 
out of earnings or profits. 

(f) The Commissioner erred in failing to allow 
as a deduction expenses ineurred in the amount of 
£1,200 during each of the years 1937, 1938, 1939 and 
1940 for the production or collection of income or 
for the management, conservation or maintenance 
of property held for the production of income. 


5. The facts upon which petitioner relies as the 
basis of this proceeding are as follows: 

(a) Petitioner married Dr. E. Clarence Moore 
of Los Angeles, California, on October 20, 1936. 
Prior to their marriage and during the years here 
involved petitioner’s husband was a_ practicing 
physician and derived his professional income from 
a partnership, of which he was a member, known 
as the Moore-White Clinic. 

(b) Prior to their marriage petitioner and her 
said husband entered into an oral agreement, 
wherein it was provided, amongst other things, that 
all fees, salaries and other income earned or re- 
ceived after marriage for personal services or oth- 
erwise by either of them should be received as and 
be the separate property of the party earning or re- 
ceiving such fees or salaries or other income. Said 
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oral agreement was reduced to writing on August 
Billy, 1939. 

(c) The Commissioner has erroneously added 
to petitioner’s income for the calendar year 1937 
the sum of $13,078.99 alleged to be petitioner’s 
community share of her said husband’s partnership 
income. 

(d) The Commissioner has erroneously added 
to petitioner’s income for the calendar year 1938 
the sum of $11,571.79 alleged to be petitioner’s 
community share of her said husband’s partnership 
income. 

(e) The Commissioner has erroneously added to 
petitioner’s income for the calendar year 1939 the 
sum of $7,381.38 alleged to be petitioner’s com- 
munity share of her said husband’s partnership in- 
come for the period January 1 to August 31, 1939. 

({) During the calendar years 1937, 1938, 19389 
and 1940 petitioner owned directly 2 shares of the 
capital stock of J. D. and A. B. Spreckels Company 
and voting trust certificates representing 498 shares 
of the capital stock of said corporation. During the 
years 1937, 1938, 1939 and 1940 petitioner was a 
beneficiary of a trust known as the Claus Spreckels 
Trust, Crocker First National Bank of San Fran- 
cisco, Trustee, and as such beneficiary was entitled 
to receive 26/32nds of the income of said trust dur- 
ing the calendar year 1937 and for the period Janu- 
ary 1 to and including September 26, 1938, and was 
entitled to receive 23/32nds of the income of said 
trust for the period September 27 to December 31, 
1938, and during the calendar vears 1939 and 1940. 
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Jneluded in the assets of said trust during each of 
said vears were voting trust certificates represent- 
ing 752 shares of the capital stock of J. D. and A. B. 
Spreckels Company. 

(¢) During the calendar year 1937 J. D. and 
A. B. Spreckels Company made distributions to its 
stockholders in the amount of $75.00 a share. With 
respect. to petitioner’s ownership of shares of stock 
and voting trust certificates as aforesaid, petitioner 
reported the receipt of said distributions on her in- 
come tax return (Form 1040) for the ealendar year 
1937 as follows: On line 2 (included in the sum of 
$3,181.83) as dividends received directly on 2 shares, 
the sum of $150.00; and on line 7, as income dis- 
tributed by the voting trustees, the sum of $37,- 
291.17 representing dividends received on 498 
shares in the amount of $37,350.00 less expenses in 
the amount of $58.83. Petitioner also reported on 
line 7 of said return, as income received from said 
Claus Spreckels Trust, the amount of $45,207.43, 
which amount, due to the deduction of expenses, is 
somewhat less than petitioner’s fractional interest 
in the distributions received from said J. D. and 
A. B. Spreckels Company by said trust. Petitioner 
filed said income tax return for the calendar vear 
1937 on March 15, 1938. 

(h) On Mareh 14, 1941, petitioner filed a claim 
for refund (Form 843) of income taxes paid for the 
ealendar year 1937 in the amount of $20,546.60. 
Said claim for refund was based on the ground that 
no portion of said eash distributions in the total 
amount of $82,648.60 received by petitioner during 
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me calendar year 1937 from J. D. and A. B. 
Spreckels Company, either directly or indirectly, 
was paid out of the earnings or profits of said 
corporation but that all said distributions were paid 
out of capital, and were not subject to income tax. 
The Commissioner has failed to allow any portion 
of said claim for refund. 

(Gi) During the period January 1 to and inelud- 
ing September 26, 1938, J. D. and A. B. Spreckels 
Company made distributions to its stockholders in 
the amount of $22.50 a share. During the period 
September 27 to and including December 31, 1938, 
J. D. and A. B. Spreckels Company made distribu- 
tions to its stockholders in the amount of $20.00 a 
share. With respect to petitioner’s ownership of 
shares of stock and voting trust certificates as afore- 
said, petitioner reported the receipt of said distribu- 
tions on her income tax return (Iorm 1040) for the 
calendar year 1938 as follows: On line 2 (included 
in the sum of $1,481.51) as dividends received di- 
rectly on 2 shares the sum of $85.00; and on line 
7, as income distributed by the voting trustees, the 
sum of $21,115.12, representing dividends received 
on 498 shares in the amount of $21,165.00, less ex- 
penses in the amount of $49.88. Petitioner also re- 
ported on line 7 of said return, as income reeeived 
from said Claus Spreckels Trust, the amount of 
$24,435.16, which amount, due to the deduction of 
expenses, 1s somewhat less than petitioner’s frac- 
tional interest in the distributions reeeived from 
said J. D. and A. B. Spreckels Company bv said 
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trust. Petitioner filed said income tax return for the 
calendar year 1938 on March 15, 1939. 

(j) On February 28, 1942, petitioner filed a 
elaim for refund (Form 848) of income taxes paid 
for the calendar year 1938 in the amount of $9,- 
723.26. Said claim for refund was based on the 
ground that no portion of said cash distributions 
in the total amount of $45,635.28 received by peti- 
tioner during the calendar year 19388 from J. D. 
and A. B. Spreckels Company, either directly or 
indirectly, was paid out of the earnings or profits 
of J. D. and A. B. Spreckels Company for the tax- 
able year 1938, nor out of the earnings or profits of 
said corporation accumulated after February 28, 
1913, and that said distributions were not subject 
to income tax. The Commissioner has failed to 
allow any portion of said claim for refund. 

(k) During the calendar year 1939 J. D. and 
A. B. Spreckels Company made distributions to its 
stockholders in the amount of $55.00 a share. With 
respect to petitioner’s ownership of shares of stock 
and voting trust certificates, as aforesaid, petitioner 
reported the receipt of said distributions on her in- 
come tax return (Form 1040) for the calendar vear 
1939 as follows: On line 2 (ineluded in the sum of 
$1,751.48), as dividends received directly on 2 shares, 
the sum of $110.00; and one line 7, as income dis- 
tributed by the voting trustees, the sum of $27.- 
340.12, representing dividends received on 498 shares 
in the amount of $27,390.00 less expenses in the 
amount of $49.88. Petitioner also reported on line 
7 of said return, as income received from said Claus 
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Spreckels Trust, the amount of $29,426.45, which 
amount, due to the deduction of expenses, is some- 
what less than petitioner’s fractional interest in the 
distributions received from said J. D. and A. B. 
Spreckels Company by said trust. Petitioner filed 
said income tax return for the calendar year 1939 
on March 14, 1940. 

(1) On March 11, 1948, petitioner filed a claim 
for refund (Form 843) of income taxes paid for 
the calendar year 1939 in the amount of $7,324.66. 
Said claim for refund was based on the ground that 
no portion of said cash distributions in the total 
amount of $56,876.57 received by petitioner during 
the calendar vear 1939 from J. D. and A. B. 
Spreckels Company, either directly or indirectly, 
was paid out of the earnings or profits of J. D. and 
A. B. Spreckels Company for the taxable year 1939, 
nor out of the earnings or profits of said corporation 
accumulated after February 28, 1913, and that said 
distributions wele not subject to income tax. The 
Commissioner has failed to allow any portion of 
said claim for refund. 

(m) During the calendar vear 1940 J. D. and 
A. B. Spreckels Company made distributions to its 
stockholders in the amount of $68.00 a share. Peti- 
tioner received directly on 2 shares the sum of 
$136.00 and received as income distributed by the 
voting trustees the sum of $33,814.12, representing 
dividends received by said voting trustees on 498 
shares in the amount of $33,864.00 less expenses in 
the amount of $49.88. Petitioner excluded 82% of 
said distributions on her income tax return (Form 
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1040) for the calendar year 1940 as non-taxable 
distributions and reported $6,111.02 representing 
the remaining 18% thereof (18% of $33,950.12) on 
line 2 as dividends received. Petitioner received 
during the calendar year 1940 from said Claus 
Spreckels Trust the sum of $36,413.65, which 
amount, due to the deduction of expenses, was some- 
what less than petitioner’s fractional interest in the 
distributions received from said J. D. and A. B. 
Spreckels Company by said trust. Petitioner ex- 
cluded approximately 82% of said amount as non- 
taxable income and reported approximately 18% 
thereof, namely, $6,319.76, on line 7 of her said in- 
come tax return as received from said Claus 
Spreckels Trust. 

(n) The Commissioner has erroneously increased 
petitioner’s dividend income reported on line 2 of 
her said return by the amount of $27,839.10 and has 
erroneously increased petitioner’s fiduciary income 
reported on line 7 of her return by the amount of 
$30,093.89. The total of said adjustments in the 
amount of $57,932.99 represents approximately 82% 
of the distributions received by petitioner, either 
directly or indirectly, from J. D. and A. B. Spreckels 
Company during the calendar year 1940 and which 
petitioner did not report on the ground that such 
part of said distributions constituted non-taxable 
distributions as aforesaid. 

(0) Petitioner alleges that only a portion of 
said cash distributions in the sum of $82,648.60 
received by petitioner, either directly or indirectly, 
during the calendar year 1937 from J. D. and A. B. 
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Spreckels Company, to wit: the sum of not more 
than $59,075.58, was paid out of the earnings or 
profits of said corporation accumulated after Feb- 
ruary 28, 1913, or out of earnings or profits for the 
calendar year 1937, and that the balance of said sum 
of $82,648.60, to wit: an amount not less than the 
sum of $23,573.02 was not paid out of the earnings 
or profits of said corporation accumulated after 
February 28, 1913, nor out of its earnings or profits 
for the taxable year 1937, and that said balance was 
not subject to income tax in the hands of and was 
not taxable to petitioner. 

(p) Petitioner alleges that no part of said cash 
distributions in the sum of $45,635.28 received by 
petitioner, either directly or indirectly, during the 
calendar year 1938 from J. D. and A. B. Spreckels 
Company was paid out of the earnings or profits of 
said corporation accumulated after February 238, 
1913, or out of earnings or profits for the calendar 
year 1938, and that said cash distributions were not 
subject to income tax in the hands of and were not 
taxable to petitioner. 

(q) Petitioner alleges that only a portion of said 
eash distributions in the sum of $56,876.57 received 
by petitioner, either directly or indirectly, during 
the calendar year 1939 from J. D. and A. B. 
Spreckels Company, to wit: the sum of not more 
than $31,176.32, was paid out of the earnings or 
profits of said corporation accumulated after Feb- 
ruary 28, 1913, or out of its earnings or profits for 
the calendar year 1939, and that the balance of said 
sum of $56,876.57, to wit: an amount not less than 
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the sum of $25,700.25, was not paid out of the earn- 
ings or profits of said corporation accumulated after 
February 28, 1913, nor out of its earnings or profits 
for the taxable year 1939, and that said balance was 
not subject to income tax in the hands of and was 
not taxable to petitioner. 

(7) Petitioner alleges that only a portion of said 
cash distributions in the sum of $70,363.77 received 
by petitioner, either directly or indirectly, during 
the calendar year 1940 from J. D. and A. B. 
Spreckels Company, to wit: the sum of not more 
than $14,219.11, was paid out of the earnings or 
profits of said corporation accumulated after Feb- 
ruary 28, 1913, or out of its earnings or profits for 
the calendar year 1940, and that the balance of said 
sum of $70,363.77, to wit: an amount not less than 
the sum of $56,144.66, was not paid out of the earn- 
ings or profits of said corporation accumulated after 
February 28, 1913, nor out of its earnings or profits 
for the taxable year 1940 and that said balance was 
not subject to income tax in the hands of and was 
not taxable to petitioner. 

(s) Petitioner is informed and _ believes, and 
therefore alleges, that on January 1, 1937, J. D. and 
A. B. Spreckels Company had no earnings or profits 
accumulated since March 1, 1913, that its earnings 
or profits for the calendar years 1937, 1938, 1939 
and 1940 did not exceed the amounts set forth be- 
low, and that the distributions to its stockholders 
made by said corporation during said vears were as 
follows: 


a 
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Year Earnings or Profits Distributions 
ee $1,072,164.11 $1,500,000.00 
MOSEE.............. (Loss) 1,313,516.91 850,000.00 
le 602,954.70 1,100,000.00 
a 274,827.56 1,360,000.00 


(t) The basis to petitioner on January 1, 1937, 
for income tax purposes, of each share of the capital 
stock of J. D. and A. B. Spreckels Company, and 
of each share of said stock represented by voting 
trust certificates, held by said petitioner during the 
calendar years 1937, 1938, 1939 and 1940 was greater 
than the aggregate cash distributions made by said 
corporation during said four year period on each 
of said shares. The basis to said Claus Spreckels 
Trust on January 1, 1937, for income tax purposes, 
of each share of said stock represented by voting 
trust certificates held by said trust during the 
calendar years 1937, 1938, 1939 and 1940 was greater 
than the aggregate cash distributions made by said 
corporation during said four year period on each 
of said shares. 

(u) Petitioner paid to Morrison, Hohfeld, 
Foerster, Shuman & Clark the sum of $1,200 during 
each of the years 1937, 1938, 1939 and 1940 for in- 
vestment counsel and for the maintenance of her 
financial records. 

Wherefore, petitioner prays that this Court may 
hear this proceeding and determine that petitioner 
is entitled to a refund of income taxes paid for the 
ealendar year 1937 in the amount of at least $10,- 
436.63; that petitioner is entitled to a refund of 
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income taxes paid for the calendar year 1938 in the 
amount of at least $5,723.26; that petitioner is en- 
titled to a refund of income taxes paid for the 
calendar year 1939 in the amount of at least $7,- 
324.66; and that the deficiency in income taxes for 
the calendar year 1940 does not exceed $83.36. 


/s/ LEON de FREMERY, 
Counsel for Petitioner. 


os 


State of California, 
County of Los Angeles—ss. 


Klis M. Moore, being duly sworn, says that she 
is the petitioner above named; that she has read the 
foregoing petition, or had the same read to her, and 
is familiar with the statements contained therein, 
that the statements contained therein are true, ex- 
cept those stated to be upon information and belief, 
and those she believes to be true. 


/s/ ELLIS M. MOORE. 
Subseribed and sworn to before me this 28th day 
of June, 1944. 


[Seal] /s/ HARRIETI“NR. BARKER, 
Notary Public. 


Mv commission expires January 26, 1946. 
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EXHIBIT A 


Treasury Department 
Internal Revenue Service 
74 New Montgomery Street 
San Francisco 5, California 
Office of 
Internal Revenue Agent in Charge 
san Francisco Division 


TRA :90-D-LB 
(CCl 
SE: WGW) 
May 26, 1944 
Mrs. Ellis M. Moore 
1110 Crocker Building 
san Francisco, California 


Dear Mrs. Moore: 


You are advised that the determination of your 
income tax liability for the taxable years 1937, 1938, 
1939 and 1940 discloses a deficiency of $36,508.15 
ws shown in the statement atiached. 

In accordance with the provisions of existing in- 
teinal revenue laws, notice is hereby given of the 
deficiency mentioned. 

Within 90 days (not counting Sunday or a legal 
holiday in the District of Columbia as the 90th 
day) from the date of the mailing of tlis letter, vou 
may file a petition with The Tax Court of the 
United States for a redetermination of the defi- 
c1lency. 

Should you not desire to file a petition, vou are 
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requested to execute the enclosed form and forward 
it to the Internal Revenue Agent in Charge, San 
Francisco 5, California, for the attention of Confer- 
ence Section. The signing and filing of this form 
will expedite the closing of your returns by per- 
mitting an early assessment of the deficiency, and 
will prevent the accumulation of interest, since the 
interest period terminates 30 days after filing the 
form, or on the date assessment 1s made, whichever 
is earlier. 
Respectfully, 
JOSEPH D. NUNAN, JR., 
Commissioner, 
By F. M. HARLESS, 
Internal Revenue Agent in 
Charge. 
HJB 
Enclosures: 
Statement 
Form of waiver. 
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Statement 
San Francisco 


(COLTS: PD 
SF :WGW) 
Mrs. Ellis M. Moore 
1110 Crocker Building 
San Francisco, California 
Tax Liability for the Taxable Years Ended December 31, 1937 to 
December 31, 1940, Inclusive 


Ineome Tax 


Year Liability Assessed Deficiency 
ae $27,035.98 $20,546.60 $ 6,989.38 
ee 8,998.25 5,723.26 3,274.99 
ee 13,500.92 10,756.30 2,744.62 
eek 24,215.62 716.46 23,499.16 
0 $74,250.77 $37,742.62 $36,508.15 


In making this determination of your income tax liability, careful 
consideration has been given to your protests dated January 21, 1948, 
and March 24, 1943, and to the statements made at the conferences 
held on March 16, 1943, March 17, 1943, April 80, 1948, February 15, 
1944, and February 23, 1944. Consideration has also been given to 
your claims for refund filed on March 14, 1941, covering 1937 in the 
amount of $20,546.60; February 28, 1942, covering 1938 in the amount 
of $5,723.26 and March 11, 1948, covering 1939 in the amount of 
$7,324.66. 


If a petition to The Tax Court of the United States is filed against 
the deficiency proposed herein, the issue set forth in your claims for 
refund should be made a part of the petition to be considered by the 
Court in any redetermination of your tax liabilitv. If a petition is not 
filed, the claims for refund will be disallowed and official notice will 
be issued by registered mail in accordance with existing internal reve- 
nue laws. 


A copy of this letter and statement has been mailed to your repre- 
sentative, Mr. Leon de Fremery, 1110 Crocker Building, San Fran- 
cisco, California, in accordance with the authority contained in the 
power of attorney executed by you and on file in this office. 


You contend that your share of distributions by J. D. and A. B. 
Spreckels Company, a corporation, in which you owned stock directly 
and in which, trusts of which you were a beneficiary owned stock, 1s 
not taxable as a dividend in the year 1938, and that your share in the 
years 1937, 1939 and 1940 is taxable in part only. In the years 1937, 
1938 and 1939 you reported the distributions as taxable income. In 
the year 1940 you reported only 18 per cent as taxable. It is held that 
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the distributions are out of earnings and profits accumulated after 
February 28, 1913, and are taxable as dividends in their entirety. 
You contend that an oral agreement was entered into between your- 
self and your husband prior to your marriage on October 20, 1936, 
whereby it was agreed that your husband’s income from his personal 
services would be his separate property. On August 31, 1939, a written 
agreement to that effect was signed by vou and your husband. Infor- 
mation at hand indicates that during your marriage the matter of 
signing such an agreement was discussed and that for a considerable 
period of time you were reluctant to enter into a written agreement 
whereby you would waive your rights to the community income. In 
your income tax return for the year 1936, one-half of your husband’s 
income from services from the time of your marriage to the end of 
the year, was returned by vou and none was returned in the following 
years, separate returns having been filed in each year. It is held that 
one-half of your husband’s income from services for the vears 1937, 
1938, and up to August 31, 1939, is ineludible in your taxable income. 


Adjustments to Net Income 


Year. [ce 
Met ineomeyas! disclosed by return ..s.-22. 2 -ncc222cenc-c¢eetes-s.------ageeee $78,911.61 
Unallowable deductions and additional income: 
(a) Community share of husband’s partnership income........ 13,078.99 
Net micome adjmeved...........2 4 e...---. 2... eee $91,990.60 


Explanation of Adjustments 


(a) The distributive share of your husband, Dr. E. C. Moore, in 
the income less expenses of the Moore White Clinic, a partnership, for 
the year 1937, amounted to $26,157.98 as shown by the separate return 
of vour husband. In aceordance with the preliminary statement herein 
it is held that one-half of your husband’s income from services or 
$13,078.99 is includible in your taxable income. 


(b) Credit of $105.40 for interest on Government obligations is 
allowed against the income subject to normal tax. 


(c) Your allowable earned income eredit is computed as follows: 
Husband’s partnership income, fully earned.....................------- $26,157.98 
Your one-half share—earned imcome.................0....-----secce--00ce00s $13,078.99 
Earned ineome eredit allowable (10 per cent of $13,078.99)..$ 1,307.90 
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Computation of Tax 


Year: 1937 
SI SL 6 ce $91,990.60 
Bee ect SONAl CKEMPTION ..-.Me...............sccscenceeeee- $2,500.00 
Gredittor dependent ......................cccscssses- 400.00 2,900.00 
Mere sUriax Wet MICOME).......................ccccccssecoecossseceneesesebl $89,090.60 
Less: (b) Interest on U.S. obligations................ $ 105.40 
(c) Karned income eredit ...........0... es. 1,307.90 1,413.30 
Semateemic sith ject moemormal, tax.............-.ccc.--ceses..0e...ueeeeuae $87,677.30 
Normal tax at 4 per cent on $87,677.30....W.W. $ 3,507.09 
Surtax on oO OO Oe... se. ccsrenetcs see 24,036.21 
anc nes teste cae etdndsessene-noccdddisenscaacteeeseseeee: $27,543.30 
wess: Income tax paid at the source... eteeeceecee ee eee 1.32 
Bmeectuimeome fax lia bility.....................0s0c.ccesscecccsescooeenore $27,535.98 
neome tax assessed: Original, aceount No. 203144— 
MRM ANITOUMIA WISTIACT ............0..-2cccc-esencecenocecennuacennecerceeees 20,546.60 
EG ON NC SCT 1c) ee $ 6,989.38 


Adjustments to Net Income 
Year: 1938 


mer income as*disclosed by return.......................sscccccccceeseseeene $39,241.46 
Jnallowable deductions and additional income: 

a) Community share of husband’s partnership income........ 11,571.79 
HG ORNG aC Siete eee $50,813.25 


Explanation of Adjustments 
(a) There is added to your taxable income $11,571.79, represent- 
ne your 50 per cent community share of $23,143.58, the distributive 
neome derived by your husband, Dr. E. C. Moore, from the Moore- 
Vhite Clinic, a partnership, as shown by his separate return. 


(b) Your allowable earned income eredit is computed as follows: 


Tusband’s partnership income, 100 per cent earned.............. $23,143.58 
Tour one-half community share—carned income.................... $11,571.79 


Jarned income credit (10 per cent of $11,571.79)... 2... ¢ 1457A8 
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Computation of Alternative Tax 
Year: 1938 


(Section 117 (c)—Revenue Act of 1938) 


NN ae ee eee ee ee $50,813.25 
Pits: Net lone-term capital 1oss................::cee. eee. 153.24 
COMES WC TMDL COMIC .,....-..-----.---00-+-0tcctsercs eee ee $50,966.50 
Tne@e\: Pepsomal Gxenrption ..............0.-scsesccse-eecendee-! $2,500.00 

Credit tor dependent.............c20 eee 400.00 2,900.00 
Balance (surta¥ met income)....x....cu......2.2 a... $48,066.50 
Less: Interest on Government obligations, ete.....6 80.09 

iaaned imeome credit...... cues ceiien:-..:.--.-:: 1,157.18 1,234.28 
Net amcome subjectsto normal tax.......-:-::-f gees. - eons -oues-s-s-cegt $46,829.23 
INertial tax at 4qer cent on $46,829020 seeps cece eed $ 1,873.17 
Surtax on a os 0. 6) 5.) aR nS 7,177.96 
Pall Va... ..----- Ses sates ee $ 9,051.13 
Minus: 30 per cent of net long-term loSS_............-.--.-.-.--------0-- 45.98 
PMimorerrive” GAR <..0..--..-c--<ccesecceverocdec --eocseeesl- eee ee $ 9,005.15 


Computation of Tax 
Year: 1938 


et whee adjusted... ....<.ieeeee-o-2-. eae tee ere eee eee $50,813.25 
Wess: Personal exemption -_.......-.-.-.-.-g. ee $2,500.00 
Credit for dependent: =... =... 400.00 2,900.00 
iealence (surtax net income) ....._...-....-.-..-.2:2:-.-0---aee-- ee $47,913.25 
Mess: Interest on U.S. obligations......................4 $ 80.09 
(o) Harned income credit. 1,157.18 1,237.24 
fiver ineomic subject to normal tax... 000-2. ee. Weeeecceeec ee $46,675.98 
Normal tax at 4 per cent.on $46,675.98........... eee... $ 1,867.04 
Surtax on G47 DUR be ee ee 7,136.58 
Meena (OnGIMATY Tates ) —_..... 2. c.c0ie.-cccek as eeeeeece eee ees coe $ 9,003.62 
BAW TAK ......-.--...--.----coneeoecnonacovaseuestccvacuousecutselesun-sesseeeeseeed $ 9,005.15 
Were micome tax paid at the sour@@......-.-.---2 ee 6.90 
Commect ireome-tax lialjtlity.........c9eseswlL.......ce..ce ae $ 8,998.25 
Ineome tax assessed: Original, account No. 203018— 
Diet cmmmemeriia District... cc.cccceccecececcseeeeseccecceerecessences 5,123.26 


DGMETEIEW i WINGO LAK... esecccceceeeececeeceenenceeeeowetenecensanees $ 3,274.99 
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Adjustments to Net Income 
Year: 1939 
Met income as disclosed by return... ee eeeeeeeceecceeeecceee $55,983.28 
Unallowable deductions and additional income: 
(a) Community share of husband’s partnership income........ 7,381.38 
MIMI GMIMOKACJUSTCC -...........--....-..----eccencecenccecnceecccancececsesenezsicnecd $63,364.66 


Explanation of Adjustments 


(a) There is added to your taxable income $7,381.38 your 50 per 
eent community share of the distributive income of your husband, 
Dr. E. C. Moore, from the Moore-White Clinic, a partnership, for the 
period from January 1, 1939, to August 31, 1939, in accordance with 
the preliminary statement herein. Your reportable share is computed 
as follows: 

Distributive income, Moore-White Clinic, for vear 1939........ €26,323.35 


8 BLO I a eee eae aii ae 6,407.85 
a eae xineccecvncasisnedccnsaadoen-aecocesceeccevannel so) MSM 550, 
Earned during period January 1 to August 31, 1939....000000... $14,762.76 
mour 50 per*cent community share.......................-ccsseccccssseeeee- $ 7,381.38 


(b) Earned income credit is allowed as follows: 


Your share of distribution from partnership for the period 
January 1, 1939, to August 31, 1989—earned income........ $ 7,381.38 


marned income credit (10 per cent of $7,381.38)... $ 738.14 
Computation of Tax 
Year: 1939 
IS GO 0 £63 364.66 
Bees: Personal exemption ........................ccccccsceees $2,500.00 
emg Tor G@ewemdent ................-2.c.-.-se0e---00- 400.00 2,900.00 
mevanee (surtax Net Income)..................... ee tceeceeeeeceee es $60,464.66 
Less: Interest on U.S. obligations...................----- $ 107.49 
(b) Earned income credit ..................--.--- 738.14 845.63 
mer income Subject to normal tax......................---.--eceseseseoes $59,619.03 
mormal fax at 4 per cent on $59,619.08... eee eceecceee $ 2,384.76 
Surtax on UGS CC 11,122.63 
OL Te $13,507.39 
ee: Income tax paid at the souree...................c0 6.47 
Bermect ineome tax liability..................cccccc-scseeceeeeecceescecesceee $13,500.92 
Income tax assessed : Original, account No. 203069— 
et Centon DiGtPIt uc... --.022ts---neansSWWaerneennnennnes 10,756.30 


MY Ol 1MOOMIC TAX...2c.............n00e-.cevee-- sees. -20eeee sate $ 2,744.62 
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Adjustments of Net Income 


Year: 1940 
(et income ae diselosed by rétwi:.........................c..ee $11,714.27 
Unallowable deductions and additional income: 
ORO) VT MON soccer erase e nacceanceocccecesteere $27,839.10 
ipa tary, WINCOINC —....oosi2cetcteceete ea 30,404.37 
(Ce Other eaWObOlts: ...............-.--s0<e-so----e 3.08 58,246.45 
Iwet imeeme adjusted ....0............02.0..2 $69,960.82 


Explanation of Adjustments 


(a) Dividends in the amount of $33,950.12 were received direct by 
you from the J. D. and A. B. Spreckels Company, of which only 
$6,112.02 ($6,112.02) or 18 per cent was reported on your return. The 
balance of $27,839.10 is added to your taxable net income in accord- 
ance with the holding in the preliminary statement herein, that the 
distributions received by you in 1940 from this corporation were tax- 
able as earnings dividends to the extent of 100 per cent. 


(b) Your distributive share of taxable income from the following 
trusts is increased by $30,404.37 as follows: 


As Revised Reported Increase 


f ‘Claus Spreckels Prust.......-......2 $36,512.72 $6,319.76 $30,192.96 
2. Ellis M. Spreckels Trust ............ 276.20 64.79 211.4] 
PE PPS acide ccecsese ee esas tee eee $36,788.92 $6,384.55 $30,404.37 
1. The income of the Claus Spreckels Trust is revised as follows: 
Total distributive income as shown on the trust return.......... $51,174.98 
Add: Portion of trustee’s fees disallowed as 
applicable to exempt income--..........----.cee ee 138.32 
lgevised! distributive incOMe ._......-.2.2...---2.<-..s:eceeee Se $51,313.30 
Nour distribuvtwe share—23/32 .....-cocgee- cee --ae. eee $36,881.08 
Less: Your share of exempt interest on U.S. 
OolMeanOMsyZs/S2 On BV ZOO ee. ccccc eee neces es 368.36 
Your distributive share of taxable income as revised.............. $36,512.72 


The trust return on Form 1041, reported dividends received from 
J. D. and A. B. Spreckels Company as 100 per cent taxable and also 
ineluded the total dividends from this source as income to be distrib- 
uted to the beneficiaries. 
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While the trust return reported vour distributive share of trust 
income to be $36,413.65, you reported only $6,319.76 of sueh income 
on your individual return, and made the explanation that you con- 
sidered the amount of dividends included therein from the J. D. and 
A. B. Spreckels Company as being 18 per cent taxable instead of 100 
per cent taxable as reported by the trust. As set forth in the prelimi- 
nary statement, it is held that sueh dividends are taxable to the extent 
of 100 per eent. 


2. Income from the Ellis M. Spreckels Trust is revised as follows: 


Net distributive income as shown on the trust return...............-.. $ 92.54 
Add: Portion of trustee’s fees disallowed as 

Eeepolicable tO EXEMpPt INCOME .................ssceees. scceeeseeees. ee eaoee 302.04 
Murase CISUIMDUUIVe INCOME -_...........-..--.-.-..----- ee eececeeeeceeeceeccneeeeenen $394.58 
mar distributive share, 70 per cent....................ccc--s-sscssseeceeceecceeee $276.20 


(c) The deduction of $70.58 investment expenses is reduced by an 
amount of $3.08 held to be allocable to tax exempt income and non- 
deductible under section 24(a) (5) of the Internal Revenue Code. 


Computation of Alternative Tax 


Year: 1940 
(Section 117 (c)—Internal Revenue Code) 

(oO RR Ue eee $69,960.82 
minus: Net long term capital gaimn.........................ccssesececeseees 1,883.07 
BUPRMTT ey T MOCOIMC <............-.-.....-cecccceeneeeeecoceeneno-endieeeeetilleeeeoce. $68,077.75 
meee, Porsondl exemption .............-...-.-.---------------- $2,000.00 

tect horeclemenaent 20.......2...........--ssceese--- 400.00 2,400.00 
Bemanice (SUitax Met 1MCOMEC)......-......-......---..eseccceeeseeceeeeeceees $65,677.75 
Less: Interest on Government obligations, ete.....6 212.11 

Wemmied meome credit ___...................----00 300.00 oleedT 
Me Me Ommersub ject tomMOrmaletan........:..-....-----.-c-sseeoe---soceenccoenel $65, 165.64 
mormal tax att per cent on $65,160.64..............--------------eee-+--00 $ 2.606.63 
Surtax on i ool OI a7 18,848.54 
I a OS re ae ane eee meee $21,455.17 
mee: 30 percent of net long-term @ain.......................0-o-scanes 564.92 


MARA UOIS 2... ac cie..-. ec csciance---<0dl bemntnoowe beds see eeeveasesnseanlBd $22,020.09 
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Computation of Tax 
Year: 1940 


Nev thicome Bel iisted) ......-.2es.ceccceeses ees. GR cae Secon en $69,960.82 _ 
Wess: Personal exemption: .........2-.eeteeee ed $2,000.00 
Credit tor depemdent ~22:.-...-.c:cee nee ceoeeeee 400.00 2,400.00 
Balamee (SUrbax MCL TTCOMEC) .......-.-....-..---.0c0esedeseu-20 0000 eee $67,560.82 
Less: Interest on U.S. obligations..........000000........ S 2121 
amned imeome Credit .......--.---<.-cc.-c es 300.00 512.19 
Netancome subject to normaly. .....260 $67,048.71 
Netimal.iax ate4eper*cent on $67,048: 71-......-.- 2. ¢ 2,681.95 5 
Surtax on OO 000 S2ez eee ee 19,733.59im 
Topol tax (Ordinary Bawves) -............./00000- een .-.ccse eee $22 415.54 
’ 
ECT a anc ne ee | $22,020.09 © 
Ade : UO. pericent wdlehemge tax c-.secscescessseceee.--Seeaueseeupeeeoeeememes 2,202.01 
MNES TARE 2... ccs-.--ccnnesvenssaaesa eee ee as, ee el $24,222,104) 
less: Income tax paid at the S@WHce.__...............-..--.-ecesececeeneeees 6.48 — 
—_—_————_ | 
Cotnect inconiettax hiabilitya eee aa $24 215.62 
Income tax assessed: Original, account No. 856204— 
Pee Calitornia District .........<cge ee ee 716.46 : 
Deficiency of income EBX ccencccsneescnecssnecconecsonesssecesnseseeneeseacesene-.-1if 28/400 Al : 
: 


Received and filed J uly 5, 1944, T.C.U.S. 


[Title of Tax Court and Cause. ] 
Docket No. 5495. 


ANSWER 


Comes now the Commissioner of Internal Reve- 
nue, respondent above named, by his attorney, J. P. 
Wenchel, Chief Counsel, Bureau of Internal Reve- 
nue, and for answer to the petition filed by the 
above-named petitioner, admits and denies as fol- 
lows: 
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1. Admits the allegations contained in paragraph 
1 of the petition. 


2. Admits the allegations contained in paragraph 
2 of the petition. 


3. Admits that the taxes in controversy are in- 
come taxes for the calendar years 1937, 1938, 1939, 
and 1940; denies all other allegations contained in 
paragraph 3 of the petition. 


4. (a) to (f), inclusive. Denies that the deter- 
mination of tax set forth in the notice of deficiency 
is based upon errors as alleged in paragraph 4 and 
subparagraphs (a) to (f), inclusive, thereunder of 
the petition. 


5. (a) Admits the allegations contained in sub- 
paragraph (a) of paragraph 5 of the petition. 

(b) Denies the allegations contained in subpara- 
eraph (b) of paragraph 5 of the petition. 

(c) Admits that the Commissioner has added to 
petitioner’s income for the calendar year 1937 the 
sum of $13,078.99 alleged to be petitioner’s com- 
munity share of her husband’s partnership income, 
as alleged in subparagraph (c¢c) of paragraph 5 of 
the petition; denies that such action was erroneous. 

(d) Admits that the Commissioner has added to 
petitioner’s income for the calendar vear 1988 the 
sum of $11,571.79 alleged to be petitioner’s com- 
munity share of her husband’s partnership income, 
as alleged in subparagraph (d) of paragraph 5 of 
the petition; denies that such action was erroneous. 

(e) Admits that the Commissioner has added to 
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petitioner’s income for the calendar year 1939 the 
sum of $7,381.38 alleged to be petitioner’s com- 
munity share of her husband’s partnership income 
for the period January 1 to August 31, 1939, as 
alleged in subparagraph (e) of paragraph 5 of the 
petition; denies that such action was erroneous. 

(f) Admits that during the calendar years 1937, 
1938, 1939, and 1940 petitioner owned shares of 
capital stock of J. D. and A. B. Spreckels Company 
and trust certificates representing shares of capital 
stock of said corporation; admits that during the 
years 1937, 1938, 1939, and 1940 petitioner was the 
beneficiary of a trust known as the Claus Spreckels 
Tiust, Crocker First National Bank of San Fran- 
cisco, Trustee, and as such beneficiary was entitled 
to receive income from said trust during said vears; 
admits that included in the assets of said trust dur- 
ing each of said years were trust certificates repre- 
senting shares of the capital stock of J. D. and A. B. 
Spreckels Company ; for lack of information and be- 
lief denies all remaining allegations contained in 
subparagraph (f) of paragraph 5 of the petition. 

(2) Admits that during the calendar vear 1937 
J. D. and A. B. Spreckels Company made distribu- 
tions to its stockholders; admits that with respect 
to petitioner’s ownership of shares of stock and 
trust certificates she reported the receipt of certain 
of said distributions on her income tax return 
(Form 1040) for the calendar year 1937. which 
return was filed on March 15, 1938; for lack of in- 
formation and belief denies all other allegations 
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contained in subparagraph (g) of paragraph 5 of 
the petition. 

(h) Admits that on March 14, 1941, petitioner 
filed a claim for refund (Form 843) of income taxes 
for the calendar year 1937 in the amount of $20,- 
046.60 and that the Commissioner has failed to allow 
any portion of said claim for refund; for lack of 
information and belief denies all other allegations 
contained in subparagraph (h) of paragraph 5 of 
the petition. 

[ae Admuigs that during 1938 J, D. and A. B. 
Spreckels Company made distributions to its stock- 
holders; admits that with respect to petitioner’s 
ownership of shares of stock and trust certificates 
she reported the receipt of certain of said distribu- 
tions on her income tax return (orm 1040) for the 
calendar year 1938, which return was filed on March 
15, 1939; for lack of information and belief denies 
all other allegations contained in subparagraph (1) 
of paragraph 5 of the petition. 

(j) Admits that on February 28, 1942, petitioner 
filed a claim for refund (Form 848) of income taxes 
for the calendar year 1938 in the amount of $5,- 
723.26 and that the Commissioner has failed to allow 
any portion of said claim for refund; for lack of 
information and belief denies all other allegations 
contained in subparagraph (j) of paragraph 5 of the 
petition. 

(xk) Admits that during the calendar vear 1939 
J.D. and A. B. Spreckels Company made distribu- 
tions to its stockholders; admits that with respect 
to petitioner’s ownership of shares of stock and 
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trust certificates she reported the receipt of certain 
of said distributions on her income tax return 
(Form 1040) for the calendar year 1939; for lack of 
information and belief denies all other allegations 
contained in subparagraph (k) of paragraph 5 of 
the petition. 

(1) Admits that on March 11, 1948, petitioner 
filed a claim for refund (Form 843) of income taxes 
for the calendar year 1939 in the amount of $7,- 
324.66 and that the Commissioner has failed to allow 
any portion of said claim for refund; for lack of 
information and belief denies all other allegations 
contained in subparagraph (1) of paragraph 4 of 
the petition. 

(m) Admits that during the calendar year 1940 
J. D. and A. B. Spreckels Company made distribu- 
tions to its stockholders and that petitioner excluded 
portions of said distributions from her income tax 
return (Form 1040) for the calendar year 1940; 
admits that petitioner received during the calendar 
vear 1940 from said Claus Spreckels Trust distribu- 
tions which had been received by said trust from 
said J. D. and A. B. Spreckels Company; admits 
that portions of said distribution were excluded by 
the petitioner from her income tax return for said 
year; for lack of information and belief denies all 
other allegations contained in subparagraph (m) of 
paragraph 5 of the petition. 

(n) Admits that the Commissioner has increased 
petitioner’s dividend income reported on line 2 of 
her 1940 return by the amount of $27,839.10 and 
has inereased petitioner’s fiduciary income reported 
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on line 7 of her said return by the amount of $30,- 
093.89 but denies that such actions were erroneous ; 
for lack of information and belief denies all other 
allegations contained in subparagraph (n) of para- 
eraph 5 of the petition. 

(0), (Pp), (q), (’), and (s) denies all allegations 
contained in subparagraphs (0), (p), (q), (1), and 
(s) of paragraph 5 of the petition. 

(t) and (u) for lack of information and _ belief 
denies all allegations contained in subparagraphs 
(t) and (u) of paragraph 5 of the petition. 


6. Denies generally and specifically each and 
every allegation in the petition not hereinbefore ad- 
mitted, qualified, or denied. 

Wherefore, it is prayed that the Commissioner’s 
determination be approved and the petitioner’s ap- 
peal denied. 


fe/ &. P. WENCHEL, 
Chief Counsel, Breau of 
Internal Revenue. 
Of Counsel: 
5B. o. NEBLETT, 
Division Counsel. 


T. M. MATHER, 


ARTHUR L. MURRAY, 
Special Attorneys, 
Bureau of Internal Revenue. 


Received and filed July 26, 1944 T.C.U.S. 
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Docket No. 5495 


SUPPLEMENTARY STIPULATION 
OF FACTS 


It Is Hereby Stipulated and Agreed by and be- 
tween the parties hereto, by their respective attor- 
neys, that the following facts shall be taken as true 
upon the trial of the above-entitled case, provided, 
however, that this stipulation shall be without 
prejudice to the right of either party to introduce 
other and further evidence not inconsistent with the 
facts herein stipulated to be taken as true. 


1. It is agreed that during the calendar years 
1937 and 1938 respondent did not err in including 
in petitioner’s income subject to tax for said years 
one-half of her husband’s income from a _ profes- 
sional partnership, of which he was a member, and 
in finding that for said vears said income was com- 
munity income and taxable to petitioner. The parties 
agree that for the period January 1 to August 31, 
1939 respondent erred in including in petitioner’s 
income subject to tax for said period one-half of her 
husband’s income from said professional partner- 
ship, and it is agreed that no part of said income for 
said period is to be ineluded in petitioner’s taxable 
income. 


2, It is agreed that during each of the calendar 
years 1987, 1938, 1939 and 1940 petitioner incurred 
expenses in the amount of $1,200.00 and that of this 
amount $600.00 per year is to be allowed petitioner 
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as a deduction for expenses ineurred in the pro- 
duction or collection of income or for the manage- 
ment, conversion or maintenance of property held 
for the production of income. 


3. Petitioner at all times during the calendar 
years 1938, 1939 and 1940 owned directly and in her 
own name 2 shares of the capital stock of J. D. and 
A. B. Speckels Company and voting trust certificates 
representing 498 shares of the capital stock of said 
company. Petitioner received from said company 
distributions on said shares in the following 


amounts: 
Schedule A 

From Shares 

Covered by 

From Sharesin Voting Trust 

Year Her Own Name Certificate Total 

mt /se8 to 12/15/38........ $ 60.00 $14,940.00 $15,000.00 
| DES ne 25.00 6,225.00 6,250.00 
Meital VIS .........-.-----.ecose--e- $ 85.00 $21,165.00 $21,250.00 
1)! Saeed 110.00 27,390.00 27,500.00 
13,110 136.00 33,864.00 34,000.00 


At all times during the calendar vears 1938, 1939 
and 1940 petitioner was a. beneficiary of a trust 
known as the Claus Spreckels Trust, Crocker First 
National Bank of San Iranecisco, Trustee, and as 
such beneficiary was entitled to receive 26/32 of the 
income of said trust for the period January 1 to and 
including September 26, 1938, and was entitled to 
receive 23/32 of the income of said trust for the 
period September 27 to December 31, 1988, and dur- 
ing the calendar years 1939 and 1940. Included in 
the assets of said trust during each of said vears 
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were voting trust certificates representing 752 shares 
of the capital stock of J. D. and A. B. Spreckels 
Company. The distributions received by the trustee 
from said company were, under the terms of the 
trust, after deducting certain prior charges and 
expenses of the trust, currently distributable to the 
beneficiarv. During said years the trustee made dis- 
tributions as required by the terms of the trust and 
petitioner received from the trustee as petitioner’s 
net share of said distributions of J. D. and A. B. 
Spreckels Company on said 752 shares the follow- 
ing amounts: 


Schedule B 
Net J.D. and A. B. 
Distribution Spreckels Company Net Bal. of 
Year by Trustees Dividends Other Items 
1/ 1/38 to 12/15/38 $17,801.25 
12/22/38 to 12/31/38 6,756.25 
MOSS Mota), ................-2 $24,435.17 $24,557.50 ($122.33) 
Vy) 29,426.45 2721.00 ($301.05) 
|) le ee 36,881.44 36,754.00 $127.44 


The parties are agreed that the portions of the 
dividends of J. D. and A. B. Spreckels Company for 
the years 1938, 1939 and 1940 which this Court de- 
termines in the case of Grace H. Kelham, Petitioner 
vs. Commissioner of Internal Revenue, Respondent, 
Docket No. 5533, have been paid out of capital will 
represent: (a) The portions of the respective 
amounts listed in the ‘Total’? column of Schedule 
A which are to be subtracted from the petitioner's 
taxable income for the respective years; and (b) the 
portions of the respective amounts listed in the 
column entitled ‘‘J. D. and A. B. Spreckels Com- 
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pany Dividends’’ of Schedule B which are to be 
subtracted from the respective amounts listed in the 
column entitled ‘‘Net Distributions by Trustee’’ of 
Schedule B in determining petitioner’s taxable in- 
come for the years 1938, 1989 and 1940. 


Dated this 31st day of October, 1947. 


/s/ LEON de FREMERY, 
Attorney for Petitioner. 


/s/ CHARLES OLIPHANT, 
Chief Counsel, Bureau of 
Internal Revenue. 


Filed at hearing Nov. 3, 1947 T'.C.U.S. 


eee eS 


The ‘ax Court of the United States, 
Washington 
Docket No. 5495 


ELLIS M. MOORE, 


Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 


Respondent. 


DECISION 


Pursuant to the Court’s Findings of Fact and 
Opinion, promulgated December 20, 1949, the re- 
spondent herein filed a computation of tax on Feb- 
ruaryv 28, 1950, and the petitioner on the same date 
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filed an acquiescence in the respondent’s computa- 
tion. In accordance therewith it is 

Ordered and Decided: That for the year 1937 
there is an over-payment in income tax of $3,287.37, 
which amount was paid after the mailing of the 
notice of deficiency ; 

That for the year 1938 there 1s an over-payment 
in income tax of $1,375.20, which amount was paid 
after the mailing of the notice of deficiency; 

That for the year 1939 there is an over-payment 
of $10,914.38, a portion of which amount was paid 
within three years before the filing of a claim for 
refund and the remainder was paid after the mail- 
ing of the notice of deficiency ; 

That for the year 1940 there is an over-payment 
in income tax of $28,739.45, which amount was paid 
after the mailing of the notice of deficiency. 

Enter: 


[Seal] /s/ BOLON B. TURNER, 
Judge. 


Entered Mar. 14, 1950. 
Served Mar. 15, 1950. 
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In the United States Court of Appeals 
For the Ninth Cireuit 


T. C. Docket No. 5495 


COMMISSIONER OF INTERNAL REVENUE, 
Petitioner on Review, 


VS. 
ELLIS M. MOORE, 
Respondent on Review. 


PETITION FOR REVIEW 


To the Honorable Judges of the United States 
Court of Appeals for the Ninth Circuit: 


The Commissioner of Internal Revenue hereby 
petitions the United States Court of Appeals for 
the Ninth Circuit to review the decision entered 
by the Tax Court of the United States on March 
14, 1950, that there are overpayments of income tax 
for the years 1939 and 1940 in the respective 
amounts of $10,914.38 and $28,739.45 in respect 
of the Federal income tax liability of Ellis M. 
Moore, the above-named respondent on review. ‘This 
petition for review is filed pursuant to the provi- 
sions of Sections 1141 and 1142 of the Internal 
Revenue Code. 

The respondent on review, lllis M. Moore, is a 
resident of California whose mailing address is 1110 
Crocker Building, San Francisco, California. Re- 
spondent’s Federal income tax returns for the eal- 
endar year 1939 and 1940, the taxable years here in- 
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volved, were filed with the Collector of Internal 
Revenue for the First District of California, whose 
office is located in San Francisco, California, and 
within the jurisdiction of the United States Court 
of Appeals for the Ninth Circuit where this review 
is sought. 


Nature of Controversy 


During the calendar years 1938, 1939 and 1940 
the respondent on review was the owner of 2 shares 
of the capital stock of J. D. and A. B. Spreckels 
Company and voting trust certificates representing 
498 shares of the capital stock of said company, in 
respect of which shares she received during the 
years 1938, 1939 and 1940 distributions in the re- 
spective amounts of $21,250.00, $27,500.00 and $34,- 
000. The respondent was also the beneficiary of a 
trust among the assets of which trust were voting 
tiust certificates representing 752 shares of the capi- 
tal stock of J. D. and A. B. Spreckels Company. 
As a part of her share of the distributable income 
of said trust for the years 1938, 1939 and 1940, the 
respondent received from the trustees, as her net 
share of distributions made to the trust by the J. D. 
and A. B. Spreckels Company in 1938, 1939 and 
1940 on said 752 shares, the respective sums of $24,- 
997.90, $29,727.50 and $36,754.00. In her Federal 
income tax returns for the years 1939 and 1940 the 
respondent returned taxable income the amounts so 
received in 1939 but only $6,112.02 in 1940 in re- 
spect of the shares and voting trust certificates of 
J.D. and A. B. Spreckels Company owned directly 
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by her and only $6,319.76 in respect of her share of 
distributions made to the trust. The distributions 
received by the respondent in 1988 were reported 
as taxable income in her 1938 income tax return and 
there is now no dispute in respect thereof. In his 
determination of the respondent’s tax lability for 
the year 1940 the Commissioner increased the dis- 
tributions returned by the respondent to their full 
amounts. 

It was the taxpayer’s contention before the Tax 
Court of the United States, among other things, 
that in determining the percentages or amounts of 
the distributions made by the J. D. and A. B. Spreck- 
els Company which represented taxable dividends 
in the hands of the recipients thereof it is neces- 
sary to first restore out of subsequent earnings and 
profits the pre-March 1, 1913, accumulated operat- 
ing losses, or deficit, of the predecessor of J. D. and 
A. B. Spreckels Company and its affiliated compa- 
nies. ‘lhe Commissioner contended, on the other 
hand, that operating deficits as of March 1, 19138, 
may not be restored by subsequent earnings and 
profits in determining the amount of earnings or 
profits accumulated after February 28, 1918, which 
would constitute taxable dividends to the recipients 
in whole or in part. The ‘ax Court of the United 
States disagreed with the Commissioner's determi- 
nation and allowed the restoration of pre-March 1, 
1913, accumulated operating losses for the purpose 
of determining the amount of subsequent earnings 
and profits available for distribution as taxable 
dividends, as a result of which allowances the over- 


192 Commissioner of Internal Revenue 


payments of tax for the years 1939 and 1940 partly 
resulted. 
/s/ THERON L. CAUDLH, 
Assistant Attorney General. 


/s/ CHARLES OLIPHANT, 
Chief Counsel, Bureau of Internal Revenue, At- 
torneys for Petitioner on Review. 


Received and filed June 2, 1950, T'.C.U.S. 


The Tax Court of the United States 
Docket No. 5559 


HARRIET H. BELCHER, 
Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 
PRET ION 


The above-named petitioner hereby petitions for 
a redetermination of the deficiency set forth by the 
Commissioner of Internal Revenue in his notice of 
deficiency (LA:IT:90D:PB) dated April 22, 1944, 
and as a basis of her proceeding alleges as follows: 


1. Petitioner is an individual, whose mailing ad- 
dress 1s ¢/o The First National Trust and Savings 
Bank, San Diego, California. The return for the 
period here involved was filed with the Collector of 
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Internal Revenue for the Sixth District of Cali- 
fornia. 


2. ‘The notice of deficiency (a copy of which is 
attached hereto and marked ‘‘Exhibit A’’) was 
mailed to petitioner on April 22, 1944. 


3d. ‘he taxes in controversy are income taxes 
for the calendar year 1940 and in the amount of 
$1,471.00. 


4. The determination of tax set forth in said 
notice of deficiency is based on the following error: 

(a) The Commissioner erred in determining that 
distributions made by J. D. and A. B. Spreckels 
Company to its stockholders during the calendas 
vear 1940 were paid out of earnings or profits to the 
extent of 100% thereof and as a result of said de- 
termination increasing petitioner’s income by the 
amount of $31,950.48; and the Commissioner erred 
in failing to find that at least 79.792% of said dis- 
tributions were not paid out of earnings or profits. 


5. The facts upon which petitioner relies as the 
basis of this proceeding are as follows: 

(a) During the calendar year 1940 petitioner 
was a beneficiary of a trust known as the Lille 8. 
Wegeforth Trust, Trust No. 1173, Crocker First 
National Bank of San Francisco, Trustee, and as 
such beneficiary was entitled to receive one-half of 
the income of said trust for the calendar vear 1940. 
Included in the assets of said trust during the 
period January 1 to and including October 9, 1940, 
were voting trust certificates representing 1146 
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shares of the capital stock of J. D. and A. B. Sprec- 
kels Company. Included in the assets of said trust 
during the period October 10 to and including De- 
cember 31, 1940, were voting trust certificates rep- 
resenting 1237 shares of the capital stock of J. D. 
and A. B. Spreckels Company. 

(b) During the calendar year 1940 J. D. and 
A. B. Spreckels Company made distributions to its 
stockholders in the amount of $68.00 a share, of 
which $22.50 a share was paid during the period 
January 1 to October 9, 1940, and $42.50 a share 
was paid during the period October 10 to December 
31, 1940. 

(c) Said Trust No. 1173, Crocker First Na- 
tional Bank of San Francisco, Trustee, received 
from said distributions the sum of $82,068.50 less 
voting trustees’ expenses in the sum of $114.79, or 
$81,953.71, and on its fiduciary return for the calen- 
dar year 1940 reported said sum in full as taxable 
income. Said return showed income distributable 
to petitioner in the amount of $42,124.27, which 
amount included petitioner’s one-half interest in 
said distributions in the amount of $81,953.71, or 
the sum of $40,976.85. 

(d) Petitioner reported on line 7 of her income 
tax return (Form 1040) for the calendar year 1940, 
as income received from fiduciaries, the sum of $13,- 
789.84, of which amount the sum of $10,173.79 was 
reported as having been received from said Trust 
No. 11738, Crocker First National Bank of San 
Francisco, Trustee. 

(e) The difference between said sum of $42,- 
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124.27 reported on said fiduciary return as taxable 
income distributable to petitioner and said sum of 
$10,173.79 reported by petitioner as having been 
received from said fiduciary, namely, $31,950.48, 
represents that part of petitioner’s one-half por- 
tion of the dividends received by said fiduciary from 
J. D. and A. B. Spreckels Company during the c¢al- 
endar year 1940, which petitioner eliminated from 
taxable income as not having been paid out of the 
earnings or profits of said corporation. The Com- 
missioner has erroneously increased petitioner’s fi- 
duciary income received from Trust No. 1178, 
Crocker First National Bank of San Francisco, 
Trustee, by said amount of $31,950.48. 

(f) Petitioner alleges that only a portion of said 
cash distributions in the amount of $40,976.85 re- 
ceived by petitioner during the calendar year 1940 
from J. D. and A. B. Spreckels Company through 
the medium of said Trust No. 1173, Crocker First 
National Bank of San Francisco, Trustee, to wit: 
the sum of not more than $8,280.60, was paid out 
of the earnings or profits of said corporation ac- 
cumulated after February 28, 1913, or out of its 
earnings or profits for the calendar year 1940, and 
that the balance of said sum of $40,976.85, to wit: 
an amount not less than the sum of $32,696.25, was 
not paid out of the earnings or profits of said cor- 
poration accumulated after February 28, 1913, nor 
out of its earnings or profits for the taxable year 
1940, and that said balance was not subject to in- 
come tax in the hands of and was not taxable to 
petitioner. 
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g) Petitioner is informed and believes and 
therefore alleges that on January 1, 1940, J. D. and 
A. B. Spreckels Company had no earnings or profits 
accumulated since March 1, 1918, and that its earn- 
ings or profits for the calendar year 1940 did not 
exceed $274,827.56. During the calendar year 1940 
J. D. and A. B. Spreckels Company made distribu- 
tions to its stockholders in the amount of $1,360,- 
000.00. 

(h) ‘The basis to said Lillie S. Wegeforth Trust, 
No. 1173, Crocker First National Bank of San 
Francisco, Trustee, on January 1, 1940, for income 
tax purposes, of each share of the capital stock of 
J. D. and A. B. Spreckels Company represented 
by voting trust certificates held by said trust dur- 
ing the calendar year 1940 was greater than the ag- 
eregate cash distributions made by said corpora- 
tion during said calendar year 1940 on each share of 
said stock. 

Wherefore, petitioner prays that this Court may 
hear this proceeding and determine that there is 
no deficleney in income tax due from petitioner for 
the calendar year 1940. 


/s/ LEON de FREMERY, 
Counsel for Petitioner. 


State of California, 
County of San Diego—-ss. 

Harriet H. Belcher, being duly sworn, says that 
she is the petitioner above named; that she has read 
the foregoing petition, or had the same read to her, 
and is familiar with the statements contained 
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therein, that the statements contained therein are 
true, except those stated to be upon information and 
belief, and those she believes to be true. 


/s/f HARRIET H. BELCHER. 
Subscribed and sworn to before me this 7th day 
of July, 1944. 


[Seal] /s/ R. N. CHAMBERLIN, 
Notary Public. 


My Commission Expires Nov. 25, 1945. 


EXHIBIT A 


Treasury Department 
Internal Revenue Service 
417 South Hill Street, 
Los Angeles 18, California 
Office of 
Internal Revenue Agent in Charge 
Los Angeles Division 
LA:IT:90D:PB 
Apr. 22, 1944. 
Mrs. Harriet H. Belcher 
e/o First National Trust and Savings Bank 
San Diego, California 


Dear Mrs. Belcher: 


You are advised that the determination of your 
income tax liability for the taxable year ended De- 
cember 31, 1940 discloses a deficiency of $1,471.00, as 
shown in the statement attached. 

In accordance with the provisions of existing 
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internal revenue laws, notice is hereby given of the 
deficiency or deficiencies mentioned. 

Within 90 days (not counting Sunday or a legal 
holiday in the District of Columbia as the 90th day) 
from the date of the mailing of this letter, you may 
file a petition with The Tax Court of the United 
States, at its principal address, Washington, D. C., 
for a redetermination of the deficiency or defi- 
clencies. 

Should you not desire to file a petition, you are 
requested to execute the enclosed form and forward 
it to the Internal Revenue Agent in Charge, Los 
Angeles, California, for the attention of LA:Conf. 
The signing and filing of this form will expedite 
the closing of your return by permitting an early 
assessment of the deficiency or deficiencies, and will 
prevent the accumulation of interest, since the in- 
terest period terminates 30 days after filing the 
form, or on the date assessment 1s made, whichever 
is earlier. 

Very truly your's, 
JOSEPH D. NUNAN, JR., 


Commissioner, 


By /s/ GEORGE D. MARTIN, 
Internal Revenue Agent in 
Charge. 
Enclosures: 
Statement 
Form of waiver 
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Statement 
LA:IT:90D :PB 
Mrs. Harriet H. Belcher, 
e/o First National Trust and Savings Bank 
San Diego, California 


Tax Liability for the Taxable Year Ended December 31, 1940 


Liability Assessed Deficiency 
Semmomie “Tax ....................-.....-. $1,471.00 None $1,471.00 
In making this determination of your ineome tax liability, careful 
consideration has been given to the report of examination dated May 
10, 1943, to your protest dated June 25, 1943, and to the statements 
made at the conferences held on February 15 and February 23, 1944. 
A copy of this letter and statement has been mailed to your repre- 
sentative, Mr. Leon de Fremery, 1110 Crocker Building, San Fran- 
eisco, California, in accordance with the authority contained in the 
power of attorney executed by you. 


Adjustments to Net Income 


Net income (loss) as disclosed by return.............000000.00000.2... ($17,956.59) 
Additional income: 

(ep licomme WarOml (USL .........-......-.--.......000 sees eccsceeesceeceeeeee 32,435.80 
a oso. ae 2-1... nnn sacennensedndalodcddssenecsesecesncue $14,479.21 
Additional deduction: 

) Soe) a 546.30 
th COUTTS 0 ae $13,932.91 


Explanation of Adjustments 


(a) Income of Trust No. 1173, Crocker First National Bank of San 
Francisco, Trustee, taxable to vou has been increased as follows: 


le “Dividends received ............................... $31,950.48 
2. Trustee’s fees disallowed ............0......... 485.32 
Mie oo ooee ose... BORA SSD 


1. You are the beneficial owner of shares of stock of .J. D. and 
A. B. Spreckels Company. You contend that your distributive share 
of the distributions by said corporation in the vear 1940 is taxable as 
dividends to the extent of only 18 per cent. It is held that the distribu- 
tions are out of earnings and profits accumulated after February 28, 
1913, and are taxable as dividends in their entirety. 

2. This amount of trustee’s fees is disallowed as being alloeable to 
exempt income. Section 24(a) (5) of the Internal Revenue Code. 

(b) In view of the above addition to income the contributions 
listed in your return in the amount of $546.30, not claimed as a dedue- 
tion, are allowed as a deduction. 
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Computation of Tax 


Reet Imeome agdgmsved ..............-..---6::-2 gags ee ec: $13,932.91 
Less: Personal exemption (claimed by husband).................... None 
Bealanee (suitax net income ).................--c-<sccc:eo--0ee0c---- ee $13,932.91 
[ieee rived ivconverervreait, —._...<2..8 coco cecect owes esse 300.00 
et income subject to normal taKcecepseecjeen.-ceccsces-..-0-0-s00cseeneall $13,632.91 
Normal tam at 2% on $13,632.91 sows... c2...cnseceneet $545.32 

Surtax on Oe, | 791.95 

Total Whine) tae ind SUTEAX - siccennscc: ----icc0----oesenacaneeemmrrnamaneeeed $ 1,337.20 
Detensenae (1095.08 $1,337.27 )......--....404-28. 2... ae 133.73 
WOieMATNCOWMONUEN .625..----5<-0-.-----~~-.022eeeecne ee ene es - $ 1,471.00 
Correct intome tax liability.....:......282. eee $ 1,471.00 
Income tax assessed: Original, account No. 728078................-- None 
Wehicrency, of Income taX._...........2--.-s:+.000c¢ 2 oe $ 1,471.00 


Received and filed July 17, 1944, T.C.U.S. 


[Title of Tax Court and Cause. | 
Docket No. 5559. 


ANSWER 


Comes now the Commissioner of Internal Reve- 
nue, respondent above named, by his attorney, J. P. 
Wenchel, Chief Counsel, Bureau of Internal Reve- 
nue, and for answer to the petition filed by the 
above-named petitioner, admits and denies as fol- 
lows: 


J. Admits the allegations contained in para- 
graph 1 of the petition. 


2, Admits the allegations contained in paragraph 
2 of the petition. 


- a ee ii _ 
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3. Admits the allegations contained in paragraph 
3 of the petition. 


4. Denies that the determination of tax set forth 
in the notice of deficiency is based upon error as 
alleged in paragraph 4 and subparagraph (a) 
thereof of the petition. 


®. (a) Admits that during the calendar year 
1940 petitioner was a beneficiary of a trust known 
as the Lilie 8. Wegeforth Trust, Trust No. 1173, 
Crocker First National Bank of San Francisco, 
Trustee, and as such beneficiary was entitled to re- 
ceive income of said trust for the calendar year 
1940; admits that included in the assets of said 
trust during the period January 1 to and including 
October 9, 1940, were voting trust certificates rep- 
resenting shares of the capital stock of J. D. and 
A. B. Spreckels Company, and that included in the 
assets of said trust during the period October 10 
to and including December 31, 1940, were voting 
trust certificates representing shares of the capital 
stock of J. D. and A. B. Spreckels Company; for 
lack of information and belief denies all other alle- 
eations contained in subparagraph (a) of para- 
graph 5 of the petition. 

(b) Admits that during the calendar vear 1940 
J.D. and A. B. Spreckels Company made distribu- 
tions to its shareholders; for lack of information 
and belief denies all other allegations contained in 
subparagraph (b) of paragraph 5 of the petition. 

(ec) Admits that said Trust No. 1173, Crocker 
First National Bank of San Francisco, Trustee. re- 
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ceived certain of said distributions; for lack of in- 
formation and belief denies all other allegations 
contained in subparagraph (c) of paragraph 5 of 
the petition. 

(d) Admits that petitioner reported on line 7 
of her income tax return (Form 1040) for the eal- 
endar year 1940, as income received from fiduciaries, 
the sum of $13,789.84; for lack of information and 
belief denies all other allegations contained 1n sub- 
paragraph (d) of paragraph 5 of the petition. 

(e), (f), (g), and (h). Denies the allegations 
contained in subparagraphs (e), (f), (g), and (h) 
of paragraph 5 of the petition. 


6. Denies generally and specifically each and 
every allegation in the petition not hereinbefore 
admitted, qualified, or denied. 

Wherefore, it is prayed that the Commissioner’s 
determination be approved and the petitioner’s ap- 
peal denied. 


/s/ J. P. WENCHEL, 
Chief Counsel, Bureau of 
Internal Revenue. 
Of Counsel: 
B. H. NEBLETT, 
Division Counsel. 


WY. M. MATHER, 


ARTHUR L. MURRAY, 
Special Attorneys, 
Bureau of Internal Revenue. 


Received and filed Sept. 4, 1944, T.C.U.S. 
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Docket No. 5559. 


SUPPLEMENTARY STIPULATION 
OF FACTS 


It Is Hereby Stipulated and Agreed by and be- 
tween the parties hereto, by their respective attor- 
neys, that the following facts shall be taken as true 
upon the trial of the above-entitled case, provided, 
however, that this stipulation shall be without preju- 
dice to the right of either party to introduce other 
and further evidence not inconsistent with the facts 
herein stipulated to be taken as true. 

Petitioner at all times during the calendar year 
1940 was a beneficiary of a trust known as the Lillie 
S. Wegeforth Trust, Trust No. 1178, Crocker First 
National Bank of San Francisco, Trustee, and as 
such beneficiary was entitled to receive one-half 
of the income of said trust for the calendar year 
1940. Included in the assets of said trust during 
the period January 1 to and ineluding October 9, 
1940, were voting trust certificates representing 
1,146 shares of the capital stock of J. D. and A. Bb. 
Spreckels Company. Included in the assets of said 
trust during the period October 10 to and including 
December 31, 1940, were voting trust certificates 
representing 1,237 shares of the capital stock of 
J.D. and A. B. Spreckels Company. Distributions 
received by the trustee from said company were, 
under the terms of the trust, after deducting cer- 
tain prior charges and expenses of the trust, cur- 
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rently distributable to the beneficiaries. During 
the year 1940 petitioner receved indirectly through 
said trust dividends from J. D. and A. B. Spreckels 
Company in the amount of $41,034.25. 

The parties are agreed that the portion of the 
dividends of J. D. and A. B. Spreckels Company 
for the year 1940 which this Court determines in 
the case of Grace H. Kelham, Petitioner, vs. Com- 
missioner of Internal Revenue, Respondent, Docket 
No. 5333, has been paid out of capital will repre- 
sent the portion of the amount of $41,034.25 which 
is to be subtracted from said amount in determining 
petitioner’s taxable income for the year 1940. 


Dated this 31st day of October, 1947. 


/s/ LEON de FREMERY, 
Attorney for Petitioner. 


/3s/ CHARLES OLIPHANT, 
Chief Counsel, Bureau of 
Internal Revenue. 


Filed at hearing Nov. 3, 1947, T. "Cau 
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The Tax Court of the United States, Washington 
Docket No. 5559 


HARRIET H. BELCHER, 
Petitioner, 
vs. 


COMMISSIONER OF INTERNAL REVENUE, 


Respondent. 


DECISION 


Pursuant to the Court’s Findings of Fact and 
Opinion, promulgated December 20, 1949, the re- 
spondent herein filed a computation of tax on 
February 28, 1950, and the petitioner on the same 
date filed an acquiescence in the respondent’s com- 
putation. In accordance therewith it is 

Ordered and Decided: That there is no deficiency 
in income tax for the year 1940. 

Enter : 


[Seal] /s/ BOLON B. TURNER, 
Judge. 


Entered Mar. 14, 1950. 


Served Mar. 15, 1950. 
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In the United States Court of Appeals 
for the Ninth Circuit 
T. C. Docket No. 5559 


COMMISSIONER OF INTERNAL REVENUE, 


Petitioner on Review, 
VS. 


HARRIET H. BELCHER, 


Respondent on Review. 


PETITION FOR REVIEW 


To the Honorable Judges of the United States Court 
of Appeals for the Ninth Cireuit: 

The Commissioner of Internal Revenue hereby 
petitions the United States Court of Appeals for 
the Ninth Circuit to review the decision entered by 
The Tax Court of the United States on March 14, 
1950, ‘‘That there is no deficiency in income tax for 
the vear 1940”’ in respect of the Federal income tax 
habilitvy of Harriet H. Belcher, the above-named 
respondent on review. This petition for review is 
filed pursuant to the provisions of Sections 1141 and 
1142 of the Internal Revenue Code. 

The respondent on review, Harrict H. Belcher, 
is a resident of California whose mailing address 
is ¢/o The First National Trust and Savings Bank, 
San Diego, California. Respondent’s Federal in- 
come tax return for the calendar year 1940, the 
taxable year here involved, was filed with the Col- 
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lector of Internal Revenue for the Sixth District 
of California, whose office is located in Los Angeles, 
Cahfornia, and within the jurisdiction of the United 
States Court of Appeals for the Ninth Circuit where 
this review 1s sought. 


Nature of Controversy 


During the taxable year 1940 the respondent on 
review was the beneficiary of a trust among the 
assets of which trust were voting trust certificates 
representing 1,146 shares of the capital stock of 
J. D. and A. B. Spreckels Company during the 
period January 1 to and including October 9, 1940, 
and voting trust certificates representing 1,237 
shares of the capital stock of said company during 
the period October 10, 1940, to and including De- 
cember 31, 1940. As a part of her share of the 
distributable income of said trust for the year 1940, 
the respondent received from the trustees, as her 
net share of distributions made to the trust by the 
J. D. and A. B. Spreckels Company in 1940 on 
said shares, the sum of $41,034.25. In her Federal 
income tax return for the year 1940 the respondent 
returned as taxable income only $10,173.79 of the 
distributable income of the trust, which amount 
included or reflected onlv approximately 18 per cent 
of her share of distributions made to the trust by 
the J. D. and A. B. Spreckels Company. In_ his 
redetermination of the respondent’s tax liability for 
the year 1940 the Commissioner increased the dis- 
tributions returned by the respondent to their full 
amounts. 
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It was the taxpayer’s contention before The Tax 
Court of the United States, among other things, 
that in determining the percentages or amounts of 
the distributions made by the J. D. and A. B. 
Spreckels Company which represented taxable divi- 
dends in the hands of the recipients thereof it is 
necessary to first restore out of subsequent earnings 
and profits the pre-March 1, 1913, accumulated op- 
erating losses, or deficit, of the predecessor of J. D. 
and A. B. Spreckels Company and its affiliated 
companies. The Commissioner contended, on the 
other hand, that operating deficits as of March 1, 
1913. may not be restored by subsequent earnings 
and profits in determining the amount of earnings 
or profits accumulated after February 28, 1913, 
which would constitute taxable dividends to the 
recipients in whole or in part. The Tax Court of 
the United States disagreed with the Commissioner’s 
determination and allowed the restoration of pre- 
March 1, 1913, accumulated operating losses for the 
purpose of determining the amount of subsequent 
earnings and profits available for distribution as 
taxable dividends. 


/s/ THERON © C2AUDLE 


Assistant Attorney General. 


/s/ CHARLES OLIPHANT, 
Chief Counsel, Bureau of Internal Revenue, At- 
torneys for Petitioner on Review. 


Received and filed June 2. 1950, T.C.U.S. 
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The Tax Court of the United States 
Docket No. 5560 


LILLIE 8. WEDGEFORTH, 
Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


PETITION 


The above-named petitioner hereby petitions for 
a redetermination of the deficiency set forth by the 
Commissioner of Internal Revenue in his notice of 
deficiency (LA:IT:90D:PB) dated May 138, 1944, 
and as a basis of her proceeding alleges as follows: 

1. Petitioner is an individual, whose mailing 
address is c/o The First National Trust and Sav- 
ines Bank of San Diego, San Diego, California. 
The returns for the periods here involved were filed 
with the Collector for the Sixth District of Cali- 
fornia. 

2. The notice of deficiency (a copy of which is 
attached hereto and marked ‘‘Exhibit A’’) was 
mailed to petitioner on May 13, 1944. 

3. The taxes in controversy are income taxes for 
the calendar years 1938, 1939 and 1940, and in the 
following amounts: 


Deficiency Overpayment Amount in 
Year Asserted Claimed Controversy 
a ees e 7i7.19 $15,578.82 $16,290.01 
Lo ace 1,069.75 32,427.63 33,497.38 


|) 0), re 79,238.56 
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4, The determination of tax set forth in said 
notice of deficiency is based upon the following 
errors: 

(a) The Commissioner erred in determining that 
distributions made by J. D. and A. B. Spreckels 
Company to its stockholders during the calendar 
year 1938 were paid out of earnings o1 profits to 
the extent of 100% thereof; and the Commissioner 
erred in failing to find that no portion of said dis- 
tributions were paid out of earnings or profits, and 
in failing to allow in full petitioner’s claim for 
refund of income taxes paid for the calendar year 
19388. 

(b) The Commissioner erred in determining that 
distributions made by J. D. and A. B. Spreckels 
Company to its stockholders durmg the calendar 
year 1939 were paid out of earnings or profits to 
the extent of 100% thereof; and the Commissioner 
erred in failing to find that at least 45.186% of 
said distributions were not paid out of earnings or 
profits, and in failing to allow to that extent peti- 
tioner’s claim for refund of income taxes paid for 
the calendar year 1939. 

(c¢) The Commissioner erred in determining that 
distributions made by J. D. and A. Bb. Spreckels 
Company to its stockholders during the calendar 
vear 1940 were paid out of earnings or profits to 
the extent of 100% thereof and as a result of said 
determination increasing petitioner’s income for the 
year 1940 by the amount of $153,953.36; and the 
Commissioner erred in failing to find that at least 
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79.792% of said distributions were not paid out of 
earnings or profits. 


do. The facts upon which petitioner relies as the 
basis of this proceeding are as follows: 

(a) During the calendar years 1938, 1939 and 
1940 petitioner was the beneficiary of a trust known 
as the Lillie S. Wegeforth Trust, Trust No. 5380, 
The First National Trust and Savings Bank of San 
Diego, Trustee, and as such beneficiary was entitled 
to receive the entire income of said trust during 
each of said years. Included in the assets of said 
trust during each of said years were 2 shares of the 
capital stock of J. D. and A. B. Spreckels Company 
and voting trust certificates representing 2,186 
shares of the capital stock of said corporation. 

(b) During the calendar years 1938, 1989 and 
1940 petitioner was a beneficiary of a trust known 
as the Jillie S. Wegeforth Trust, Trust No. 1173, 
Crocker First National Bank of San Francisco, 
Trustee, and as such beneficiary was entitled to 
receive one-half of the income of said trust during 
each of said years. Included in the assets of said 
trust during the calendar years 1938 and 1939 and 
the period Januarv 1 to and including October 9, 
1940, were voting trust certificates representing 
1,146 shares of the capital stock of J. D. and A. Bb. 
Spreckels Company. Included in the assets of said 
trust during the period October 10 to December 31, 
1940. were voting trust certificates representing 
1,237 shares of the capital stock of J. D. and A. B. 
Spreckels Company. 
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(c) During the calendar year 1938, J. D. and 
A. B. Spreckels Company made distributions to its 
stockholders in the amount of $42.50 a share. Said 
trust, No. 5380, The First National Trust and Sav- 
ings Bank of San Diego, Trustee, received from 
said distributions the sum of $92,990.00. Due to 
certain deductions taken by said trust on its income 
tax return for said year the distributable income 
reported by petitioner on line 7 of her income tax 
return (Form 1040) for the calendar year 1938 
was the sum of $79,761.47. Petitioner also reported 
on line 7 of her said return, as income received from 
said trust, No. 1173, Crocker First National Bank 
of San Francisco, Trustee, the sum of $25,004.94, 
which sum included dividends received from J. D. 
and A. B. Spreckels Company in the sum of $24,- 
302.00. Petitioner filed said income tax return for 
the calendar year 1938 on March 15, 1989. 

(d) On February 27, 1942, petitioner filed a 
claim for refund (Form 843) of income taxes paid 
for the calendar year 1938 in the amount of $15,- 
018.82. Said claim for refund was based on the 
eround that no portion of said cash distributions 
made by J. D. and A. B. Spreckels Company during 
the calendar year 1938 was paid out of the earnings 
or profits of J. D. and A. B. Spreckels Company 
and that said distributions received by petitioner 
through the medium of said trust, No. 5380, The 
First National Trust and Savings Bank of San 
Diego, Trustee, and said trust, No. 1173, Crocker 
First National Bank of San Francisco, Trustee, 
were not subject to income tax. The Commissioner 
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has failed to allow any portion of said claim for 
refund. 

(e) During the calendar year 1939, J. D. and 
A. B. Spreckels Company made distributions to 
its stockholders in the amount of $55.00 a share. 
Petitioner reported the receipt of said distributions 
on line 7 of her income tax return (Form 1040) 
for the calendar year 1939 as follows: As income 
received from said trust No. 5380, The First Na- 
tional Trust and Savings Bank of San Diego, 
Trustee Cineluded in the sum of $126,481.85) the 
amount of $120,340.00 representing dividends on 
2,188 shares; and as income received from said 
trust No. 1173, Crocker First National Bank of 
San Francisco, Trustee (included in the sum of 
$32,358.33) the amount of $31,515.00 representing 
dividends on 723 shares. Petitioner filed said in- 
Come fax return for the calendar year 1939 on 
March 15, 1940. 

(f) On February 12, 1948, petitioner filed a 
claim for refund (Form 843) of mcome taxes paid 
for the calendar year 1939 in the amount of $41,- 
169.64. Said claim for refund was based on the 
ground that no portion of said cash distributions 
made by J. D. and A. B. Spreckels Company dur- 
ing the calendar year 1939 was paid out of the 
earnings or profits of J. D. and A. B. Spreckels 
Company and that said distributions received by 
petitioner through the medium of said trust No. 
5380, The First National Trust and Savings Bank 
of San Diego, Trustee, and said Trust No. 1173, 
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Crocker First National Bank of San Francisco, 
Trustee, were not subject to income tax. The Com- 
missioner has failed to allow any portion of said 
claim for refund. 

(g) During the calendar year 1940, J. D. and 
A. B. Spreckels Company made distributions to 
its stockholders in the amount of $68.00 a share, 
of which $22.50 a share was paid during the period 
January 1 to October 9, 1940, and $45.50 a share 
was paid during the period October 10 to December 
31, 1940. 

(h) Said trust No. 5380, The First National 
Trust and Savings Bank of San Diego, Trustee, 
received from said distributions the sum of $148,- 
784.00 and on its fiduciary return for the calendar 
year 1940 excluded 82% thereof or $122,002.88 as 
non-taxable distributions. The balance of said dis- 
tributions in the amount of $26,781.12 was reported 
on said return as taxable income. After deducting 
the excess in the sum of $1,727.87 of expenses over 
other income, said return showed income distributa- 
ble to petitioner in the amount of $25,053.75, which 
petitioner reported on line 7 of her income tax 
return (Form 1040) for the calendar vear 1940. 

(i) Said trust No. 1173, Crocker First National 
3ank of San Francisco, Trustee, received from 
said distributions the sum of $82,068.50 less voting 
trustees’ expenses in the sum of $114.79, or $81,- 
953.71, and on its fiduciary return for the calendar 
vear 1940 reported said sum in full as taxable 
income. Said return showed income distributable 
to petitioner in the amount of $42,124.27, which 
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amount included petitioner’s one-half interest in 
said distributions in the amount of $81,953.71, or 
the sum of $40,976.85. From said distributable 
income in the amount of $42,124.27, petitioner ex- 
cluded $31,950.48 as constituting non-taxable dis- 
tributions and reported the remainder of said swim 
of $42,124.27, or $10,173.79, on line 7 of her said 
income tax return for the calendar year 1940 as 
income received from said trust No. 1173. 

(j) The Commissioner has erroneously increased 
petitioner’s fiduciary income received from trust 
No. 5380, The First National Trust and Savings 
Bank of San Diego, Trustee, by the sum of $122,- 
002.88, and has erroneously increased petitioner’s 
fiduciary income received from trust No. 1178, 
Crocker First National Bank of San Francisco, 
Trustee, by the amount of $31,950.48. The total of 
said adjustments in the amount of $153,953.36 rep- 
resents that portion of the distributions received by 
said trust No. 5380 and said trust No. 1173 from 
J. D. and A. B. Spreckels Company during. the 
calendar year 1940 which petitioner excluded from 
income on the ground that such distributions con- 
stituted non-taxable distributions as aforesaid. 

(k) Petitioner alleges that no part of said cash 
distributions in the sum of $92,990.00 received from 
J. D. and A. B. Spreckels Company by said trust 
No. 5380, The First National Trust and Savings 
Bank of San Diego, Trustee, during the calendar 
year 1938, and that no part of said cash distribu- 
tions in the sum of $48,705.00 received by said trust 
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No. 1173, Crocker First National Bank of San 
Francisco, Trustee, during the calendar year 1938, 
from J. D. and A. B. Spreckels Company, was paid 
out of the earnings or profits of said corporation 
accumulated after February 28, 1913, or out of earn- 
ings or profits for the calendar year 1938. Peti- 
tioner alleges further that the entire distributable 
income of said trust No. 5380 in the amount of 
$79,761.47 reported by petitioner on her income tax 
return as aforesaid, and the sum of $24,332.50 (in- 
eluded in the sum of $25,004.94) reported by peti- 
tioner as income received from said trust No. 1178, 
were not subject to income tax in the hands of and 
were not taxable to petitioner. 

(1) Petitioner alleges that only a portion of said 
eash distributions in the sum of $151,855.00 received 
by petitioner during the calendar year 1939 from 
J. D. and A. B. Spreckels Company through the 
medium of said trust No. 5380, The First National 
Trust and Savings Bank of San Diego, Trustee, 
and trust No. 11738, Crocker First National Bank 
of San Francisco, Trustee, to wit: the sum of not 
more than $83,237.80, was paid out of the earnings 
or profits of said corporation accumulated after 
February 28, 1918, or out of its earnings or profits 
for the ealendar vear 1939, and that the balance of 
said sum of $151,855.00, to wit: an amount not less 
than the sum of $68,617.20 was not paid out of the 
earnings or profits of said corporation accumulated 
after February 28, 1913, nor out of its earnings or 
profits for the calendar year 1939, and that said 
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balance was not subject to income tax in the hands 
of and was not taxable to petitioner. 

(m) During the calendar vear 1940 said trust 
No. 5380, The First National Trust and Savings 
Bank of San Diego, Trustee, received from J. D. 
and A. B. Spreckels Company distributions in the 
sum of $148,784.00 as aforesaid and after deducting 
the excess in the sum of $1,727.37 of expenses over 
other income, as aforesaid, distributed to petitioner 
the sum of $147,056.63. During the calendar year 
1940 petitioner received from J. D. and A. B. 
Spreckels Company through the medium of trust 
No. 1173, Crocker First National Bank of San 
Francisco, Trustee, distributions in the amount of 
$40,976.85 as aforesaid. Petitioner alleges that only 
a portion of said total cash distributions in the 
sum of $188,033.48 received by petitioner during the 
calendar year 1940 from J. D. and A. B. Spreckels 
Company through the medium of said trust No. 
5300 and said trust No. 1173, to wit: the sum of not 
more than $37,997.81, was paid out of the earings 
or profits of said corporation accumulated after 
February 28, 1913, or out of its earnings or profits 
for the calendar vear 1940, and that the balance of 
said sum of $188,033.48, to wit: an amount not less 
than the sum of $150,035.67, was not paid out of 
the earnings or profits of said corporation accumnu- 
lated after February 28, 1913, nor out of its earnings 
or profits for the calendar year 1940, and that said 
balance was not subject to income tax in the hands 
of and was not taxable to petitioner. 

(n) Petitioner is informed and believes and 
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therefore alleges that on January 1, 1938, J. D. and 
A. B. Spreckels Company had no earnings or profits 
accumulated since March 1, 1913, that its earnings 
or profits for the calendar years 1938, 1939 and 1940 
did not exceed the amounts set forth below, and 
that the distributions to its stockholders made by 
said corporation during said years were as follows: 


Year Earnings or Profits Distributions 
WOGSR.. c2e.c0.00.e (Loss) $1,313,516.91 $ 850,000.00 
CS an 602,954.70 1,100,000.00 
1S aan a arn 274,827.56 1,360,000.00 


(0) ‘The basis to said trust No. 5380, The First 
National Trust and Savings Bank of San Diego, 
Trustee, and said trust No. 1173, Crocker First 
National Bank of San Francisco, Trustee, of each 
share of the capital stock of J. D. and A. B. 
Spreckels Company, and of each share of said stock 
represented by voting trust certificates, held by said 
trusts during the calendar years 1938, 1939 and 
1940 was greater than the aggregate cash distribu- 
tions made by said corporation during said threc- 
vear period on each of said shares. 

Wherefore, petitioner prays that this Court may 
hear this proceeding and determine that petitioner 
is entitled to a refund of income taxes paid for the 
calendar year 1938 of at least $15,578.82; that peti- 
tioner is entitled to a refund of income taxes paid 
for the calendar year 1939 of at least $32,427.63; 
and that the deficiency in income tax for the calendar 
year 1940 does not exceed $794.02. 

/s/ LEON de FREMERY, 


Counsel for Petitioner. 
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State of California, 
County of San Diego—ss. 

Lillie S. Wegeforth, being duly sworn, says that 
she is the petitioner’ above named; that she has read 
the foregoing petition, or had the same read to her, 
and is familiar with the statements contained 
therein, that the statements contained therein are 
true, except those stated to be upon information 
and belief, and those she believes to be true. 


/s/ LILLIE 8S. WEGEFORTH. 
Subscribed and sworn to before me this 10th day 
of July, 1944. 


[Seal] /s/ R. N. CHAMBERLIN, 
Notary Publie. 


My Commission Expires Noy. 25, 1945. 
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HRAPBIT A 


Treasury Department 
Internal Revenue Service 
417 South Hill Street 
Los Angeles 13, California 
Office of 
Internal Revenue Agent in Charge 
Los Angeles Division 
LA :[T:90D:PB 
May 13, 1944 

Mrs. Lilie S. Wegeforth 


e/o The First National Trust and Savings Bank of 
San Diego, 
San Diego, California 


Dear Mrs. Wegeforth: 


You are advised that the determination of your 
income tax lability for the taxahle years ended 
December 31, 1937, to 1940, inclusive, discloses a 
deficiency of $81,813.52 for the taxable years ended 
December 31, 1938, 1989 and 1940, and an overas- 
sessment of $600.01 for the taxable vear ended 
December 31, 1937, as shown in the statement at- 
tached. 

In accordance with the provisions of existing in- 
ternal revenue laws, notice is hereby given of the 
deficiency or deficiencies mentioned. 

Within 90 days (not counting Sunday or a legal 
holiday in the District of Columbia as the 90th day) 
from the date of the mailing of this letter, you may 
file a petition with The Tax Court of the United 
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States, at its principal address, Washington, D. C., 
for a redetermination of the deficiency or deficien- 
cles. 

Should you not desire to file a petition, you are 
requested to execute the enclosed form and forward 
it to the Internal Revenue Agent in Charge, Los 
Angeles, California, for the attention of LA:Conf. 
The signing and filing of this form will expedite 
the closing of your return(s) by permitting an 
early assessment of the deficiency or deficiencies, 
and will prevent the accumulation of interest, since 
the interest period terminates 30 days after filing 
the form, or on the date assessment is made, which- 
ever is earlier. 

Very truly yours, 
JOSEPH D. NUNAN, JR., 
Commissioner. 
By /s/ RAYMON B. SULLIVAN, 
Acting Internal Revenue 
Agent in Charge. 
PB :vmc 
Enclosures : 


Statement 
Form of waiver. 
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Statement 
LA:IT:90D :PB 
Mrs. Lillie S. Wegeforth 


e/o The First National Trust 
and Savings Bank of San Diego 
San Diego, California 


Tax Liability for the Taxable Years Ended 
December 31, 1938, 1939 and 1940 
Income Tax 


Year Liability Assessed Overassessment Deficiency 
1 | er. $ 68,460.20 $ 69,060.21 $600.01 

Ls 16,290.01 15,578.82 6 Tis 
3 Se 42,239.39 41,169.64 1,069.75 
oN ORE eer. cceuecce: 80,993.39 960.81 80,032.58 
TOUMD ......ccckscnc: $207,982.99 $126,769.48 $600.01 $81,813.52 


In making this determination of your ineome tax lability, careful 
consideration has been given to the reports of examination dated No- 
vember 30, 1942, and May 10, 1948, to your claims for refund for the 
year 1987 filed on December 4, 1937, March 7, 1941, and February 27, 
1942, to your claims for refund for 1938 and 1939 filed on February 27, 
1942, and February 12, 1943, respectively, to your protests dated Feb- 
ruary 9 and June 25, 1943, and to the statements made at the confer- 
ences held. 

You are the beneficial owner of shares of stock of J. D. and A. B. 
Spreekels Company. You contend that your distributive share of the 
distributions by said corporation in the vear 1938 is not taxable and 
that your distributive share in the years 1939 and 1940 is taxable in 
part only. In the years 1937, 1938 and 1939 you reported the distribu- 
tions as taxable income. In the year 1940, you reported only 18 per 
eent as taxable. It is held that the distributions are out of earnings 
and profits accumulated after February 28, 1913, and are taxable as 
dividends in their entirety. 

You are the beneficiary of trusts which derive taxable income and 
tax exempt income. Expenses allocable to tax exempt ineome are 
found to be as follows: 

1937 1938 1939 1940 
Trust 35380, First National 
Trust and Savings Bank of 
Peer TWO .........................--. $ 485.07 $ 592.78 $ 657.31 $ 779.87 


Trust #P1178, Crocker First 

National Bank, San Fran- 

c ) . 2a 488.27 625.388 568.07 485.33 
Trust #2356, Crocker First 

National Bank, San Fran- 

ee) er .......... 134.14 0 0 0 
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The above-mentioned amounts are not deductible in computing 
trust income taxable to you. Section 24(a)(5) of the Revenue Acts 
of 1936 and 1938 and of the Internal Revenue Code. 

If a petition to The Tax Court of the United States is filed against 
the deficiency proposed herein, the issue set forth in your claims for 
refund for the years 1938 and 1939 should be made a part of the peti- 
tion to be considered by the Court in any redetermination of your tax 
hability. If a petition is not filed, the claims for refund will be dis- 
allowed and official notice will be issued by registered mail in aceord- 
ance with section 3772 of the Internal Revenue Code. 


The overassessment shown herein will be made the subject of a 
certificate of overassessment which will reach you in due course 
through the office of the collector of internal revenue for your district, 
and will be applied by that official in accordance with section 322(a) 
of the Revenue Act of 1936. 


A copy of this letter and statement has been mailed to your repre- 
sentative, Mr. Leon F. de Fremery, 1110 Crocker Building, San Fran- 
cisco, California, in accordance with the authority contained in the 
power of attorney executed by you. 


Adjustments to Net Income 
Taxable Year Ended December 31, 1937 


memimeome asidisclosed by return.........................-..---2..ec00--- $156,663.90 
Additional income and unallowable deductions: 

(@) Trust income increased ........................... $1,107.48 

(b) Partnership loss decreased ...................... 1,867.24 2 974.72 
0 ) Cpeceacthlteeee can, $159,638.62 
Reduction in income: 

Ce ee ICA (ENTOL .... .ccerssec... ccevevesseevcees....-ate-.--cdeesen-. 3,165.12 
BET, WAG MIM MANS MISTEC, ............0.....00cccccsccececescsesnceeensnceeceaseaccsennncees $156,473.50 


Explanation of Adjustments 

(a) This adjustment has been previously explained. 

(b) Your distributive share of loss of the partnership Belbrook 
Stables has been determined to be $19,644.86, in heu of $21,512.10 
claimed. 

(c) Due to a mathematical error made in your return the $2,592.09 
capital gain reported is adjusted to a capital loss of $573.03. 
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Computation of Tax 
Taxable Year Ended December 31, 1937 


DCE Meee ACRUSIER -.......--2ee._.- 2a s..----edeteeeee es $156,473.50 
GMI TiC GSO ileal ORC TIN OT reese n- aes oon as Eaten snes ann a 1,000.00 
Tage = (Sititase met IMGOMIC ) <c.cc.2 esse i oe. occ eee eee $155,473.50 
Less: Interest on U.S. obligations ...................- $ 269.83 
Bartiedhincomercred it sxcnterecnscndanes.. 300.00 569.83 
Net income subject to normal tax................s0..0gs.sae ane $154,903.67 
Normal tax at 4% on $154,903.67.........-.....0+-0+0--- ® 6196-15 
Surtax on ila Ai BWO0......cscecccsececes--- 62,284.10 
MGieple VINGOMIC WAR ...<...2.005.......0..ssssenecees che $ 68,480.25 
Theme: Jncomentaaup aid gat sSOUnC C....cgecseeceeee oes sen cee eceerreeeee 20.05 
Gomacctincome: tase liability ccc ee... $ 68,460.20 
Income tax assessed : 
Original, account No. 204202._...................-2 $68,582.05 
Deficiency, February, 1941, List, 
Seeounit INO. DOZ live se eereeree sees =e 478.16 
Mimicdl Micomie vax TSSOSSC Cas. sei. .ccccseno acca n coc ac carne enee te erer cars 69,060.21 
Ovcraseerement of 1neome tax:.....2....0......n ee ee $ 600.01 


Adjustments to Net Income 
Taxable Year Ended December 31, 1938 


iNet imcomesas disclosed by return..............:..:.---.-... ee $64,703.76 
Additional income and unallowable deductions: 


(ym teust imecome increased .....2..:::.-...-cc02-+-2008 $1,218.16 
(>) Contributions disallowed .............000-6c0-: 295.00 1,513.86 
MID OMIC AC IUSKEG .............ccemnseeeeweemmeneweneenemuetemeneee eee ed $66,216.92 


Explanation of Adjustments 
(a) This adjustment has been previously explained. 


(b) The deduction of $295.00 claimed as contribution to Coronado 
Horse Show is not allowable under the provisions of section 23(0) or 
23(a) of the Revenue Act of 1938. 
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Computation of Alternative Tax 
Taxable Year Ended December 31, 1938 


MemIMOPAC SUCH _................-.......---.eeeoeccccsuccasiuceeeosussecuvucuudl $66,216.92 
mime: Net long-term capital lOss ........... cee 5.23561 
Memmreiieny TICt INCOME ............-.....--.-..0- esse 2scessscecccnececoscnsncecarennesl $71,452.53 
og Le ai Sora) Leb. <c 001) 6 0 (0) | 1,000.00 
Re CCUEVAR MCL 1NGOMC) -.....-...........-...--ccecceecseoseeesecceeenseeoee $70,452.53 
See ranted IGCOME CLEMit ...................cccscceesee-corceercoreonseereeee 300.00 
Bet income subject to normal taXx....................cssssssscnnecseceneees $70,152.53 
mormaltaxat 4% on $70,152.53... eeeeeee $ 2,806.10 

Surtax on (Uy): a 15,054.59 

I ooo saan onesvecnecsennennsntenezedtoaedcccenccbuvecacoasty $17,860.69 
Minus: 30% of net long-term capital loss........02.. eee eee 1,570.68 
NT enon anne csnnnecnensetencecenenenaugecdeseccccneseceeees $16,290.01 


Computation of Tax 
Taxable Year Ended December 31, 1938 


| SIL IDC TT Ge CULES. <6 a $66,216.92 
Beer TeCUSON A) CMEM)PLION............---..--ccec---------cccsececceececesceracneeaee 1,000.00 
Beemanm@e’ (SuTtam Wet ITCOME) 2.......................cccesccesecseecesesanseenees $65,216.92 
Mees: Marmed income credit, -...........-......ccccccssscssesceseeceseeeeeee eee 300.00 
met income subject to normal tax..._-........-...-..-ccccescecececeeeeeneenee $64,916.92 
mNormal tax at 4% on $64,916.92... eee $ 2,596.68 

Surtax on OS: ne ae 12,914.60 

oe eens eteee ee seecsendeencereneosseceneneeecpss SMe pa Oe 
MMMM) [2G ._......-...----------<--0-----eeeeeeeeeesecensnsnnnnsereccececeeceeceeacess $16,290.01 
epimewet meorme: tam liability....................-..-cccceccececeesescereesesseee $16,290.01 
Income tax assessed: Original, account No. 841692.....00002022.... 15,578.82 
OSCE TO TOC 0) ge 71RD 


Adjustments to Net Income 
Taxable Year Ended December 31, 1939 


Meeaucome as disclosedyby return..................-.00--.s-ssessessseuadie $109,978.97 
Additional income and unallowable deductions: 

1) Truet income ineréased ......................--.- $1,225.38 

(b) Contributions disallowed ........................ 000.00 1,725.38 


BPTI IMG WICAIMISUOG ....................20-c0dddes-oceseceneo-osuiusnsuueveuuuaaal $111,704.35 
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Explanation of Adjustments 
(a) This adjustment has been previously explained. 


(b) The deduction of $500.00 claimed as a contribution to Coro- 


nado Horse Show is not allowable under the provisions of section 23(0) 
or 23(a) of the Internal Revenue Code. 


Computation of Alternative Tax 
Taxable Year Ended December 31, 1939 


Mev EMMI GC |TISUCC -.......--c-.:-200-c20--nise-neoceseseueee--cncdunccancussceeeees $111,704.35 
Pine: Met long-term capital loss... 5,045.90 
UDigcpinmeminy NICU MNCOMNC...........- 2. oc. eee eee $116,750.25 
eee: Mensou CXemPtiON..._........:.0.....+-cam,sgey. cuptsaccca-c0-eseerenees 1,000.00 
Palaneed(eurtax met mcome)........-...cscscssccectese eee $115,750.25 
ieee: Wammed income (@Pedit......cc..2.2 42. 300.00 
iNetameome subject tomormal, tax..................--<e2 cee ee $115,450.25 
Normal tax at 4% on $115,450.25... $ 4,618.01 

Surtax on eG (0)... 39,135.15 

PORE SHES... ..ccc2icccecccteccsococnedsnnccesceerere eeeenee ee ae $ 43,753.16 
Minus: 30% of net long-term capital loss............22....--.-----++- 151374 
MM CVIMGIRGS WEAK ..<..2c.<2...-nseescteneesoceoeedecqesvandeeentosessseceseee ee: ae $ 42,239.39 


Computation of Tax 
Taxable Year Ended December 31, 1939 


ENfereimeonme acitswed! ©... -....ccslscccce<oc cg ee eee $111,704.35 
Were Personal exemption .........-:2-.<.---ccccgeseee-ceseeeeccceceeee teeeees 1,000.00 
eeaeueemisumtax mmGt INCOME )).....-2c.--<<-o--.-0c-eceee-ccvecne-csseeeee eee $110,704.35 
ieeme Mamned income Credit. .......--c.:::.<2--c--0sceceonssese-eauunsosgaeee™ 300.00 
fev imeome subjeet to morrialM@k...............-2.-..---eess--ceateeneee $110,404.35 
Normal tax at 4% on $110,404.35...............---.----- $ 4,416.17 

Surtax on ROA: A. Seen ene 36,788.52 

i BORE RS ee RR cco $ 41,204.69 
A OS Sh ——— aE EEE Rea ae seen e inne ae $ 42,239.39 
Warren maeamme tax lability. .........:..--.scce--.--0cdttn--vecenereecceecsod $ 42,239.39 
Income tax assessed: Original, account No. 203835..............-- 41,169.64 


Wenoiemey 01 Wiw@omie tax......................-ssssestasecsscncesceossesntaceucsenss $ 1,069.75 
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Adjustments to Net Income 
Taxable Year Ended December 31, 1940 


Net income as disclosed by returm....0..0...00 ce eeecceeeceeeeeeeees $ 11,696.14 
macmional income: (a) TrwSt income.............0000 155,218156 
aa 2s sacnwn cscs --n--- cn ans Geb naseceeceeceececeed $166,914.70 
Additional deduction: (b) Contributions....00.0000.00000 0. 11, 235198 
Be NVC WME JUISHOR ee enneeeceeeneenceeeencccecesnsesesanstae. $155,678.72 


Explanation of Adjustments 


(a) This represents additional income from trusts as follows: 
Trust #5380: 


Dividends received from J. D. and 


fea opmeenels MOMpPANy ..............-...-.-.-ccecescceoceee- $153,953.36 
WimalilGwed GRPENSES -...............--....-.-00:deecgersssecncee scene 779.87 
Oe Re a eee ao feo nee Jeccaceteaeacdenseseceseeeasttesslee $154,733.23 
Trust #1173: 
WDiealarwed Vex penises) ........-.......-..-----o.--scseecneesesceceneeseee- 485.33 
UA hea A $155,218.56 


These adjustments have been previously explained. 


(b) In view of the above adjustments the entire amount of $13,- 
300.00 listed in your return as contributions paid is deductible, in lieu 
of $2,064.02 elaimed in your return. 


Computation of Alternative Tax 
Taxable Year Ended December 31, 1940 


OREO UE" 15,0 $155,628:72 
mime: Net lone-term capital gain...............................se 3,105.99 
NOT DSTAE TAVEIE (C0) 0, cn $151,972.73 
BNE iaileG T1101) ..................---0------+-acnsnesebesacdeupqeeeeecs 800.00 
memes (GUNA Et INCOITIC).........................0--scccceccocceeeceesese Ol, ie. 4ad 
meee: Permed income Credit. .......................-sceccseesecesssneeeeseres 300.00 
ot mcome siabject to normal tax.................c.......-..-0-2eeeeeeeete $150,872.78 
morinal tax at 4% on $150,872.73............-..-----.s-- $ 6,034.91 

Surtax on Plone 78e.......0....8 66,483.64 

I ILE... sneuiite oon anos Seeded es. sont. $ 72,618.55 
mime: 30% of net long-term eapital gaim..................0.2... 1,111.80 


PO MGRRL |... -2cecec--------nccccencecececcesnseeccaccessssnecececaneceesemeteale $ 73,630.35 
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Computation of Tax 
Taxable Year Ended December 31, 1940 


Wet dieome adjusted .........:....:000.. nee $155,678.72 
eee Dewenal, cxemption: ...csuzeygeees scene 800.00 
Balances (suirtax net Income)........................2.2n.ge eee $154,878.72 
Wess: Hariied imcOme credit... .cit..cmm:........ eee 300.00 
IN€t Income. Subject to normal taxX.......................00_ ee oe $154,578.72 
Normal tax at 4% on $154,578.72....................0004 $ 6,183.15 

Surtax on SARS TORI e.ccer eee 68,707.23 

Rotalenowmeal taxcand surtax.......-..-...2%.--..... ee $ 74,890.38 
A CINALI Ve? PAR ...0.ucc0-.-.-.-.--.0.siedena ee $ 73,630.35 
Detemsertasm (0% of $713,630.99) ..-..ceceeeccsey ee coe 7,363.04 
Cormect mmeome tax lialotlity.........-.--..c.-:cc see $ 80,993.39 
Income tax assessed : Original, account No. 879298................ 960.81 
IDGMOVEINCY TOT IMCOMNVE TAK... .<.ccsc 0. 20.ccesecectee secu $ 80,032.58 — 


Received and filed July 17, 1944, T.C.U.S. 


[Title of Tax Court and Cause. ] 
Docket No. 5560 


ANSWER 
Comes now the Commissioner of Internal Rev- 
enue, respondent above named, by his attorney, 
J.P. Wenchel, Chief Counsel, Bureau of Internal 
Revenue, and for answer to the petition filed by 
the above-named petitioner, admits and demies as 
follows: 


1. Admits the allegations contained in para- 
graph 1 of the petition. 


2. Admits the allegations contained in_ para- 
eraph 2 of the petition. 
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3. Admits that the taxes in controversy are 
income taxes for the calendar years 1938, 1939 and 
1940; denies all other allegations contained in para- 
graph 3 of the petition. 


4. (a) to (c), inclusive. Denies that the deter- 
mination of tax set forth in the notice of deficiency 
is based upon errors as alleged in paragraph 4 and 
subparagraphs (a) to (c), inclusive, thereunder, 
of the petition. 


o. (a) Admits that during the calendar years 
1938, 1939 and 1940 petitioner was the beneficiary 
of a trust known as the Lilhe 8S. Wegeforth Trust, 
Trust No. 5380, the First National Trust and Sav- 
ings Bank of San Diego, Trustee, and as such 
beneficiary was entitled to receive the entire income 
of said trust during each of said years; admits that 
included in the assets of said trust during each 
of said years were shares of the capital stock of 
J.D. and A. B. Spreckels Company and voting trust 
certificates representing shares of the capital stock 
of said corporation; for lack of information and 
belief denies all other allegations contained in sub- 
paragraph (a) of paragraph 5 of the petition. 

(b) Admits that during the calendar years 19388, 
1939 and 1940 petitioner was a beneficiary of a 
trust known as the Lillie S. Wegeforth Trust, Trust 
No. 1173, Crocker First National Bank of San 
Franciseo, Trustee, and as such beneficiary was 
entitled to receive income of said trust durine each 
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of said years; admits that included in the assets 
of said trust during the calendar years 1938 and 
1939 and the period January 1 to and including 
October 9, 1940, were voting trust certificates rep- 
resenting shares of the capital stock of J. D. and 
A. B. Spreckels Company; admits that included in 
the assets of said trust during the period October 
10 to December 31, 1940, were voting trust cer- 
tificates representing shares of the capital stock 
of J. D. and A. B. Spreckels Company; for lack 
of information and belief denies all other allega- 
tions contained in subparagraph (b) of paragraph 
5 of the petition. 

(c) Admits that during the calendar year 1938, 
J. D. and A. B. Spreckels Company made distribu- 
tions to its stockholders; admits that petitioner 
filed an income tax return for the calendar year 
1938 on March 15, 1939; for lack of information 
and belief denies all other allegations contained in 
subparagraph (¢c) of paragraph 5 of the petition. 

(d) Admits that on February 27, 1942, peti- 
tioner filed a claim for refund (Form 848) of in- 
come taxes paid for the calendar year 1938 in the 
amount of $15,578.82; admits that the Commis- 
sioner has failed to allow any portion of said claim 
for refund; for lack of information and_ belief 
denies all other allegations contained in subpara- 
eraph (d) of paragraph 5 of the petition. 

(e) Admits that during the calendar vear 1939, 
J. D. and A. B. Spreckels Company made distribu- 
tions to its stockholders; admits that petitioner 
filed an income tax return for the calendar year 
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1939 on March 15, 1940; for lack of information 
and belief denies all other allegations contained 
in subparagraph (e) of paragraph 5 of the petition. 

(f) Admits that on February 12, 1943, peti- 
tioner filed a claim for refund (Form 848) of in- 
come taxes paid for the calendar year 1939 in the 
amount of $41,169.64; admits that the Commis- 
sioner has failed to allow any portion of said claim 
for refund; for lack of information and _ belief 
denies all other allegations contained in subpara- 
eraph (f) of paragraph 5 of the petition. 

(g) Admits that during the calendar year 1940, 
J. D. and A. B. Spreckels Company made distribu- 
tions to its stockholders; for lack of information 
and belhef denies all other allegations contained in 
subparagraph (g) of paragraph 5 of the petition. 

(h) Admits that said Trust No. 5380, The First 
National Bank and Savings Bank of San Diego, 
Trustee, received some of said distributions; for 
lack of information and belief denies all other 
allegations contained in subpararaph (h) of para- 
graph 5 of the petition. 

Gi) Admits that said Trust No. 1173, Crocker 
First National Bank of San Francisco, ‘Trustee, 
received some of said distributions; for lack of 
information and belief denies all other allegations 
contained in subparagraph (1) of paragraph 5 of 
the petition. 

(j), (x) and (1) Denies the allegations con- 
tained in subparagraphs (j), (k) and (1) of para- 
graph 5 of the petition. 

(m) Admits that during the calendar year 1940 
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said Trust No. 5380, The First National Trust and 
Savings Bank of San Diego, Trustee, received from 
J. D. and A. B. Spreckels Company certain dis- 
tributions; admits that during the calendar year 
1940 petitioner received from J. D. and A. B. 
Spreckels Company through the medium of Trust 
No. 1173, Crocker First National Bank of San 
Francisco, Trustee, certain distributions; denies all 
other allegations contained in subparagraph (m) 
of paragraph 5 of the petition. 

(n) and (0) Denies the allegations contained 
in subparagraphs (n) and (0) of paragraph 5 of 
the petition. 

6. Denies generally and specifically each and 
every allegation in the petition not hereinbefore 
admitted, qualified, or denied. 

Wherefore, it 1s prayed that the Commissioner’s 
determination be approved and the petitioner’s ap- 
peal denied. 

/s/ J. P. WENCHEL, 
Chief Counsel, Bureau of 
Internal Revenue. 
Of Counsel: 
B. H. NEBLETT, 
Division Counsel. 


T. M. MATHER, 


ARTHUR L. MURRAY, 
Special Attorneys, 
Bureau of Internal Revenue. 


Received and filed Sept. 4, 1944, T.C.U.S. 
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[Title of Tax Court and Cause.] 
Docket No. 5560 


SUPPLEMENTARY STIPULATION 
OF FACTS 


It Is Hereby Stipulated and Agreed by and 
between the parties hereto, by their respective at- 
torneys, that the following facts shall be taken as 
true upon the trial of the above-entitled case, pro- 
vided, however, that this stipulation shall be with- 
out prejudice to the right of either party to intro- 
duce other and further evidence not inconsistent 
with the facts herein stipulated to be taken as true. 

Petitioner at all times during the calendar years 
1938, 1939 and 1940 was the beneficiary of a trust 
known as the Lillie S. Wegeforth Trust, Trust No. 
5380, The First National Trust and Savings Bank 
of San Diego, Trustee, and as such beneficiary was 
entitled to receive the entire income of said trust 
during each of said years. Included in the assets 
of said trust during each of said years were 2 
shares of the capital stock of J. D. and A. b. 
Spreckels Company and voting trust certificates 
representing 2,186 shares of the capital stock of 
said company. The distributions received hy the 
trustee from said company were, under the terms 
of the trust, after deducting certain prior charges 
and expenses, currently distributable to the hene- 
ficiary. During said calendar years 1938, 1939 and 
1940 the trustee made distributions as required by 
the terms of the trust and petitioner received from 
the trustee as petitioner’s net share of said distribu- 
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tions of J. D. and A. B. Spreckels Company on 
said shares the following amounts: 


Schedule A 
Net J. D.and A. B. 

Distribution Spreckels Company Net Bal. of 
Year by Trustees Dividends Other Items 
1/7 1/388 to 12/15/38 $65,640.00 : 
12/22/38 27,350.00 : 
MG PAG SS. .....0--....02-22 $74,525.86 $92,990.00 ($18,464.14) : 
ol 121,435.95 120,340.00 1,095.95 

NO AO ee. .ceeme. 2 150,762.62 148,784.00 1,978.02 


Petitioner at all times during the calendar years | 
1938, 19389 and 1940 was a beneficiary of a trust 
known as the Lille 8S. Wegeforth Trust, Trust No. 
1173, Crocker First National Bank of San Fran- 
cisco, ‘‘rustee, and as such beneficiary was entitled 
to receive one-half of the income of said trust for 
said years. Included in the assets of said trust 
during the period January 1, 1938, to and including 
October 9, 1940, were voting trust certificates rep- 
resenting 1,146 shares of the capital stock of J. D. 
and A. B. Spreckels Company. Included in the 
assets of said trust during the period October 10 
to and including December 31, 1940, were voting 
trust certificates representing 1,237 shares of the 
capital stock of J. D. and A. B. Spreckels Com- 
pany. Distributions received by the trustee from 
said company were, under the terms of the trust, 
after deducting certain prior charges and expenses 
of the trust, currently distributable to the bene- 
ficiaries. During said years the trustee made dis- 
tributions as required by the terms of the trust 
and petitiener received from the trustee as_peti- 
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tioner’s net share of the said distributions of 
J. D. and A. B. Spreckels Company the following 
amounts: 


Sehedule B 
Net J.D. and A. B. 
Distribution Spreckels Company Net Bal. of 
Year by Trustees Dividends Other Items 
1/ 1/88 to 12/15/38 $17,190.00 
82/22/38 7,162.50 
Mora) 1938 _..WW0.......... $25,004.94 $24 352.00 $ 652.44 
eo) 32,358.33 31,515.00 843.33 
i A, 124827 41,034.25 1,090.02 


The parties are agreed that the portions of the 
dividends of J. D. and A. B. Spreckels Company 
for the years 1938, 1939 and 1940 which this Court 
determines in the case of Grace H. Kelham, Peti- 
tiontr, vs. Commissioner of Internal Revenue, Re- 
spondent, Docket No. 5333, have been paid out of 
capital will in the case of this petitioner represent 
the portions of the respective amounts listed in the 
column entitled ‘‘J. D. and A. B. Spreckels Com- 
pany Dividends’’ of Schedules A and B which are 
to be subtracted from the respective amounts listed 
in the columns entitled ‘‘Net Distributions by Trus- 
tees’? of Schedules A and B in determining peti- 
tioners’ taxable income for the years 1938, 1939 and 
1940. 


Dated this 3lst day of October, 1947. 
/s/ LEON de FREMERY, 
= Attorney for Petitioner. 
/3/ CHARLES OLIPHANT, 
Chief Counsel, Bureau of 
Internal Revenue. 


Filed at hearing Nov. 3, 1947, T.C.U.S. 
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The Tax Court of The United States 
Washington 
Docket No. 5560 


LILLIE 8. WEGEFORTH, 
Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 
DECISION 


Pursuant to the Court’s Findings of Fact and 
Opinion, promulgated December 20, 1949, the re- 
spondent herein filed a computation of tax on 
February 28, 1950, and the petitioner on the same 
date filed an acquiescence in the respondent’s com- 
putation. In accordance therewith it is 

Ordered and Decided: That for the year 1938 
there is a deficiency in income tax of $711.19; 

That for the year 1939 there is an over-payment 
in income tax of $33,821.09, which amount was paid 
within three vears before the filing of a claim for 
refund; 

That for the year 1940 there is a deficiency in 
income tax of $1,321.03. 

inter: 


[Seal] /s/ BOLON B. TURNER, 
Judge. 


Kntered March 14, 1950. 
Served March 15, 1950. 
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In the United States Court of Appeals 
for the Ninth Circuit 
T. C. Docket No. 5560 


COMMISSIONER OF INTERNAL REVENUE, 


Petitioner on Review, 
VS. 


LILLIE 8. WEGEFORTH, 


Respondent on Review. 


PETITION FOR REVIEW 


To the Honorable Judges of the United States 
Court of Appeals for the Ninth Circuit: 

The Commissioner of Internal Revenue hereby 
petitions the United States Court of Appeals for 
the Ninth Circuit to review the decision entered by 
The Tax Court of the United States on March 14, 
1950, that there is an overpayment of income tax 
in the amount of $33,821.09 for the year 1939 and 
a deficiency in income tax for the year 1940 in the 
amount of $1,321.03 in respect of the Federal in- 
come tax lability of Lilhe 8S. Wegeforth, the above- 
named respondent on review. This petition for 
review is filed pursuant to the provisions of Sec- 
tions 1141 and 1142 of the Internal Revenue Code. 

The respondent on review, Lillie S. Wegeforth, 
is a resident of California, whose mailing address 
is ¢/o The First National Trust and Savings Bank 
of San Diego, San Diego, California. Respondent’s 
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Federal income tax returns for the calendar years 
1939 and 1940, the taxable years here involved, were 
filed with the Collector of Internal Revenue for the 
Sixth District of California, whose office is located 
in Los Angeles, California, and within the jurisdic- 
tion of the United States Court of Appeals for the 
Ninth Cireuit where this review is sought. 


Nature of Controversy 


During the calendar years 1938, 1939 and 1940 
the respondent on review was the beneficiary of a 
trust known as the Lille 8. Wegeforth Trust, 
Trust No. 5380, among the assets of which trust 
were 2 shares of the capital stock of J. D. and 
A. B. Spreckels Company and voting trust cer- 
tificates representing 2,186 shares of the capital 
stock of said company. <As a part of the dis- 
tributable income of said trust for the years 1938, 
1939 and 1940, the respondent received from the 
trustees, as her net share of distributions made to 
the trust by the J. D. and A. B. Spreckels Company 
in 1988, 19389 and 1940 on said 2,188 shares, the 
respective sums of £92,990.00 (less $18,464.14 repre- 
senting other items), $120,340.00 and $148,784.00. 

Respondent was also the heneficiary of a trust 
known as the Lilhe 8S. Wegeforth Trust, Trust No. 
1173, among the assets of which trust during the 
period January 1, 1938, to and ineluding October 
9. 1940, were voting trust certificates representing 
1,146 shares of the capital stock of J. D. and A. B. 
Spreckels Company, and included in the assets of 
which trust during the period October 10, 1940, to 


vs. Grace H. Kelham, et al. 239 


and including December 31, 1940, were voting trust 
certificates representing 1,237 shares of the capital 
stock of J. D. and A. B. Spreckels Company. Asa 
part of the distributable income of said latter trust 
for the years 1938, 1939 and 1940, the respondent 
received from the trustees, as her net share of dis- 
tributions made to the trust by the J. D. and A. B. 
Spreckels Company in 1938, 1939 and 1940 on said 
shares, the respective sums of $24,352.50, $31,515.00 
and $41,034.25. In her Federal income tax returns 
for the years 1938 and 1939 the respondent returned 
the amounts so received during those years, but in 
her return for 1940 the respondent returned as tax- 
able income only 18 per cent in respect of the 
distributions made to the trusts by the J. D. and 
A. B. Spreckels Company. In his redetermination 
of the respondent’s tax hability for the year 1940 
the Commissioner increased the distributions re- 
turned by the respondent to their full amounts. 

It was the taxpayer’s contention before The Tax 
Court of the United States, among other things, 
that in determining the percentages or amounts of 
the distributions made by the J. D. and A. B. 
Spreckels Company which represented taxable divi- 
dends in the hands of the recipients thereof it is 
necessary to first restore out of subsequent earnings 
and profits the pre-March 1, 1918, accumulated 
operating losses, or deficit, of the predecessor of 
J. D. and A. B. Spreckels Company and its affili- 
ated companies. ‘The Commissioner contended, on 
the other hand, that operating deficits as of March 
1, 1913, may not be restored by subsequent earn- 
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ings and profits in determining the amount of 
earnings or profits accumulated after February 28, 
1913, which would constitute taxable dividends to 
the recipients in whole or in part. The Tax Court 
of the United States disagreed with the Commis- 
sioner’s determination and allowed the restoration 
of pre-March 1, 1913, accumulated operating losses 
for the purpose of determining the amount of sub- 
sequent earnings and profits available for distribu- 
tion as taxable dividends, as a result of which allow- — 
ances the overpayment of tax for the year 1939 and 
the reduced deficiency in tax for the year 1940 
partly resulted. 

There is now no dispute in respect of the tax 
liability for the year 1938 in so far as this petition 
for review is concerned. 


/s/ THERON L. CAUDLE, 
Assistant Attorney General. 


/s/ CHARLES OLIPHANT, 
Chief Counsel, Bureau of Internal Revenue, Attor- 
neys for Petitioner on Review. 


Received and filed June 2, 1950, T.C.U.S. 
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T. OC. Docket Nos. 5333, 5334, 5495, 5559 and 5560. 
CERTIFICATE 


I, Victor S. Mersch, Clerk of The Tax Court 
of the United States do hereby certify that the 
foregoing documents, 1 to 76, inclusive, constitute 
and are all of the original papers and proceedings 
on file in my office as the original and complete 
record in the proceedings before The ‘Tax Court 
of the United States entitled: ‘‘Grace H. Kelham, 
Leila H. Neill, Ellis M. Moore, Harriet H. Belcher, 
Lillie 8. Wegeforth, Petitioners, vs. Commissioner 
of Internal Revenue, Respondent,’’ Docket Nos. 
5333, 5334, 5495, 5559, 5560, respectively, and in 
which the respondents in The Tax Court proceed- 
ings have initiated appeals as above numbered and 
entitled, together with true copies of the docket 
entries in said ‘T'ax Court proceedings, as the same 
appear in the official docket book in my office. 

In testimony whereof, I hereunto set my hand 
and affix the seal of The Tax Court of the United 
States, at Washington, in the District of Columbia, 
this 11th day of August, 1950. 


[Seal] /s/ VICTOR 8S. MERSCH, 
Clerk, The Tax Court 
of the United States. 
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) 


[Endorsed]: No. 12664. United States Court of 
Appeals for the Ninth Circuit. Commisisoner of In- 
ternal Revenue, Petitioner, vs. Grace H. Kelham, 
Leila H. Neill, Ellis M. Moore, Harriett H. Belcher, 
and Lillie S. Wegeforth, Respondents. Transcript 
of the Record. Upon Petitions to Review Decisions 
of The Tax Court of the United States. 


Filed August 25, 1950. 


/s/PAUL P. O’BRIEN, 
Clerk of the United States Court of Appeals for the 
Ninth Cireuit. 


In the United States Court of Appeals 
for the Ninth Circuit 
No. 12664 


COMMISSIONER OF INTERNAL REVENUE, 
Petitioner, 
VS. 


GRACE H. KELHAM, LETLA H. NEILL, ELLIS 
M. MOORKIE, HARRIET H. BELCHER, 
LILLIE 8. WEGEFORTH, 

Respondents. 


Tax Court Docket Nos. 5333, 5334, 5495, 5559 and 
5960 
STIPULATION 


It is hereby stipulated by the parties, subject to 
the approval of the Court, that the above-entitled 
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eases may be consolidated for the purposes of the 
record, briefs, argument and decision. 


/s/ THERON LAMAR CAUDULE, 
Assistant Attorney General, Counsel for the Com- 
missioner. 


/s/ LEON de FREMERY, 
Counsel for taxpayers. 


Approved: October 24, 1950. 
/s/ WILLIAM DENMAN, 
/s/ WILLIAM HEALY, 


/s/ HOMER BONE, 
Judges, U. S. Court of Ap- 
peals for the Ninth Circuit. 


[Endorsed]: Filed Oct. 26, 1950 U.S.C.A. 


[Title of Court of Appeals and Cause. | 


STATEMENT OF POINTS TO BE RELIED ON 
AND DESIGNATION OF PORTIONS OF 
THE RECORD TO BE PRINTED 


Pursuant to Rule 19, Paragraph 6, Rules of the 
Court of Appeals for the Ninth Circuit, the follow- 
ing statement is made of the points on which the 
Commissioner intends to rely in the above-entitled 
Cases : 

The Tax Court erred in holding, under Section 
115 of the Internal Revenue Code and of the ap- 
pheable revenue acts, that earnings and profits of a 
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corporation accumulated after February 28, 1913, 
available for the distribution of taxable dividends, 
must be computed in such a manner that, where a 
deficit in earnings and profits existed on March 1, 
1913, subsequent earnings and profits must first be 
applied to removing the deficit before there can be a 
surplus in such accumulated earnings and profits, 
and in failing to hold, under Section 115 of the 
Internal Revenue Code and of the applicable reve- 
nue acts, that the earnings and profits of a corpora- 
tion accumulated after February 28, 1918, are to be 
computed without regard to any deficit in earnings 
and profits existing on March 1, 19138. 

Pursuant to the same rule of the Court, the fol- 
lowing designation is made of the portions of the 
record in the above-entitled cases which are con- 
sidered material to the issue to be presented on re- 
view and which the Commissioner desires to have 
incorporated in the printed record: 


Document No. 1—Docket Entries in Tax Court 
No. 5333. 


Document No. 12—Stipulation of Facts Re 
Dividend Issue in Tax Court Nos. 5333, 5334, 5495, 
)ad9, 5560. 


Document No. 13—Supplementary Stipulation of 
Facts in Tax Court No. 5333. 

Document No. 36—Supplementary Stipulation of 
Facts in Tax Court No. 5334. 


Document No. 48—Supplementary Stipulation of 
Facts in Tax Court No. 5495. 
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Document No. 59—Supplementary Stipulation of 
Facts in Tax Court No. 5559. 


Document No. 70—Supplementary Stipulation of 
Facts in Tax Court No. 5560. 


Document No. 23—Opinion of Tax Court, together 
with concurring opinion of Judge Tyson and dis- 
senting opinion of Judge Disney in Tax Court Nos. 
0300, 0304, 5495, 5559, and 5560. 


Document No. 25—Decision in Tax Court No. 
DOOo. 


Document No. 38—Decision in Tax Court No. 
B04. 


Document No. 50—Deecision in Tax Court No. 
5495. 


Document No. 61—Decision in Tax Court No. 
5009. 
Document No. 72—JDecision in Tax Court No. 
5560. 
/8/ THERON LAMAR CAUDLE, 
Assistant Attorney General, Counsel for the Com- 
missioner. 


[Endorsed]: Filed Nov. 2, 1950 U.S.C.A. 


